Appeal No. 840 - CHARLES FABRI v. US - 21 November, 1955.

In the Matter of License NO 111903
| ssued to: CHARLES FABRI

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

840
CHARLES FABRI

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 26 October 1954, an Exam ner of the United
States Coast CGuard at San Francisco, California, suspended License
No. 111903 issued to Charles Fabri upon finding himguilty of
negl i gence based upon three specifications alleging in substance
that while serving as Junior Third Mate on board the Anerican SS
COLORADO under authority of the docunent above described, on or
about 1 January 954 while said vessel was at sea off the coast of
California, he contributed to a collision between the COLORADO and
t he PERVANENTE SI LVERBOW by directing the course of his vessel to
starboard w thout sounding the required signal when neeting the
SI LVERBOW end on (Second Specification); by failing to alter the
course of his vessel sufficiently and tinely enough to assure a
safe port to port passing with the SILVERBOW (Third Specification);
and by continuing on herd right rudder when the green sidelight of
t he SI LVERBOW was observed on the port bow of the COLORADO (Fourth
Specification). The First Specification was found not proved by
t he Exam ner.

file:////hgsms-lawdb/users/K nowl edgeM anagementDo...ns/ S%20& %620R%620679%20-%20878/840%20-%20FABRI.htm (1 of 8) [02/10/2011 1:33:19 PM]



Appeal No. 840 - CHARLES FABRI v. US - 21 November, 1955.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and each specification proffered against him

It was stipulated by the parties that the entire record of the
prelimnary investigation conducted by the Coast Guard shoul d be
i ntroduced in evidence before the Exam ner. No additional evidence
was of fered on behal f of Appellant.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the three specifications. He then
entered the order suspendi ng Appellant's License No. 111903, and
all other licenses issued to this Appellant by the United States
Coast Guard or its predecessor authority, for a period of eight
nont hs.

Fromthat order, this appeal has been taken, and it is urged
that the COLORADO did not cross the bow of the SILVERBOW from her
port to starboard but the Mate of the SILVERBOW assuned that the
COLORADO woul d attenpt to pass on the wong side and he changed the
course of the SILVERBONto 160° true as the COLORADO was changi ng
course to 350° true; since the vessels approached one another in a
head and head neeting situation, the right turn of the COLORADO was
t he proper maneuver and the left turn of the SILVERBOW which was
a violation of her obligation to turn to the right, was the primary
cause of the collision; the ships were so cl ose when Appel |l ant saw
the SILVERBOW s green sidelight that the maneuver best cal cul ated
to avoid collision was to continue the COLORADO s right sw ng,
whil e ordering the engines full astern, in order to give the
SI LVERBOW an opportunity to correct her erroneous left turn or to
pass clear across the bow of the COLORADG, the 85 degree alteration
of the headi ng of the COLORADO before the collision was a
sufficient change of course; the latter maneuver woul d have been
timely if it had not been net with a left turn by the SILVERBOWN
and the SILVERBOW s story suggests maneuvers on the part of the
COLORADO whi ch were physically inpossible since she was never on a
course to the left of 340°true.
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Appel l ant admts guilt with regard to the failure to sound a
one- bl ast whistle signal when altering course to starboard (Second
Specification) but it is contended that he is not guilty of failing
to alter course sufficiently and tinely enough (Third
Specification) or of inproperly continuing to turn right after
sighting the SI LVERBOW s green sidelight.

I n concl usion, Appellant submts that since the negligence of
t he SILVERBOW Mate was equal to or greater than that of Appellant,
the latter's ei ght nonths suspension should be nodified to not nore
t han the four nonths suspension inposed upon the Mate of the
SI LVERBOW

APPEARANCES: Messrs. Lillick, Geary, dson, Adans and Charl es of
San Francisco, California
By Glbert C. Weat, Esquire, of Counsel.

Based upon may exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 1 January 1954, Appellant was serving as Junior Third Mate
on board the Anerican SS COLORADO and acting under authority of his
Li cense No. 111903 when the ship collided with the Anerican SS
PERVANENTE SI LVERBOW approxi mately twelve mles off the coast of
California in the vicinity of Fort Bragg. The collision occurred
at 2106, COLORADO bridge tinme, as the bow of the COLORADO
penetrated the starboard quarter of the SILVERBOW at an angl e of
about ninety degrees and caused estimated danages of $450,000 to
the vessels. No one was injured on either vessel.

The COLORADO, a Victory ship of the 8500-horsepower class, was
bound from San Franci sco to Vancouver with 3200 tons of cargo on
course 340° true at full speed of 16 knots. Her draft was 19 feet,
2 inches forward and 22 feet, 10 inches aft.

The SILVERBOWIis also a Victory-type cargo vessel of the
8500- horsepower class. She was proceeding from Seattle to San
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Francisco in ballast on the reciprocal course of 160°true at full
speed of 18 knots. Her draft was 10 feet, 1 inch forward and 18
feet, 3 inches aft.

The tanker MacGAREQ LL was al nost directly ahead of the
SI LVERBOW at a distance of about 7 mles. The MacGARG LL was on
course 159°true naking 15 knots.

The collision occurred on a dark, clear night. The sea was
calm there was a light northwesterly wnd, the current was
negligible and visibility was excellent.

Appel l ant had the 2000 to 2400 on the COLORADO. At all tines
| eading up to the collision, the only other seaman on the bridge
was the hel msman. There was a | ookout posted on the bow of the
ship. The Master had retired. Al navigational equipnment and
| ights were in good working condition. The radar was in operation.

The entries in the engi ne roomand deck | ogbooks and bel | books
of the two ships indicate that the collision took place at 2106
COLORADO bridge tine and 2104 SI LVERBOW bridge tine.

Appel | ant observed pips on the radarscope representing both
the MacGAREG LL and the SILVERBOW before he saw the |ights of
ei ther ship. Wen Appellant saw t he nast head and range |ights of
the MacGAREGQ LL al nost dead ahead, he changed course from 340 to
350° true. The | ookout on the COLORADO reported the other ship
dead ahead by sounding three bells. Appellant then sighted both
the red and green sidelights of the MacGAREG LL. The latter
changed her course to 183° true and the two shi ps passed port to
port at a distance of about one mle. At this point, Appellant
ordered the helnmsman to return to course 340° true.

As soon as the COLORADO had steadied on 340° true, Appell ant
sighted a white on the SILVERBOW at a di stance of approximtely 5
1/2 mles. The SILVERBONwas practically dead ahead of the
COLORADO and was so reported by the sounding of three bells by the
bow | ookout. The COLORADO continued on course 340° true for about
6 mnutes until Appellant saw the red sidelight of the SILVERBOW at
a distance of approximately 2 mles. He imediately ordered a
change of course to 350° true at 2102 or 2103.
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Appel | ant next saw the nasthead and range |lights of the
SI LVERBOW cl ose and open in the opposite direction so that he could
see the green sidelight of the SILVERBOW al nost dead ahead.
Appel | ant then ordered a change of course to 360° true. Finally,
he ordered the rudder hard right and the engines full astern at
2105. The collision occurred about a mnute later with the rudder
of the COLORADO still hard right. No whistle signals had been
sounded by either vessel.

The white [ights of the COLORADO were sighted dead ahead of
t he SILVERBOW at approximately the sane tine Appell ant observed a
white light on the SILVERBOW At a distance of 3 1/2 mles, the
red and green sidelights of the COLORADO were seen dead ahead of
the SILVERBON At about 2100 SI LVERBOW bridge tinme (2102 COLORADO
bridge tine), the SILVERBOW changed course from 160° true to 175°
true when only the red sidelight was visible. Then the CO.ORADQO
according to SILVERBOW w t nesses, appeared to be crossing the bow
of the SILVERBOWfrom port to starboard, and the latter's course
was changed to 160° true at about 2104 COLORADO tine. A mnute
| ater, the rudder was placed hard left shortly before the tine of
collision. The engines of the SILVERBOWrenai ned at full speed
ahead until after the collision.

OPI NI ON

Undoubt edl y, the COLORADO and the SILVERBOW were approachi ng
each other end on, or head and head, on parallel courses so as to
require a port to port passing in accordance with Rule 18 since
each vessel was in position to see both the sidelights of the other
33 U.S.C 146b(a). Wtnesses fromboth ships repeatedly testified
that the other vessel was "dead ahead" while the ships were on
their respective base courses of 340 and 160 degrees true.
Consequently, they were both required to alter course to starboard
SO0 as to pass on the port side of the other (33 U S. C. 146b(a)) and
to indicate such a change of course by sounding one short blast on
the whistle. Rule 28. 33 U S. C 147(a).

Appel l ant admts that his failure to conply with the latter
statutory requirenment contributed to the collision. Appellant's
negligence in this respect is supported by the holding of the
suprenme Court that if a ship at the tinme of a collisionis in
violation of a statutory rule intended to prevent collisions, it is
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a reasonable presunption that this fault was a contri butory cause
of the disaster a(d the burden rests upon the ship of show ng
affirmatively that her fault coul d have been one of the causes of

the collision. The Pennsylvania (1873) 19 Wall. 125. In other
words, in a case of this nature, a vessel at fault for not soundi ng
a signal when changi ng hel m nust prove, in order to escape
liability, that the collision would have occurred even though the

proper signal had been given. Oiental Trading and Transport Co.
V. &ulf Gl Corp. (CA 2, 1949), 173 F2d 108. 1In The

Cushing (C.C. A 2, 1923, 292 Fed. 560, both ships which collided
in waters where the International Rules applied were found at fault
for failing to sound whistle signal indicate their changes of
course when approachi ng each other in a neeting situation.

The testinony of Appellant and the Mate on the SILVERBOWI s
substantially corroborated by their respective | ookouts and
hel nremen. These two versions of the incident disagree as to what
occurred when the ships were about one mle apart. This was
approximately 2 m nutes before the collision since the clocking
rate of speed was approxi mately 34 knots, or about 1150 yards per
m nute, while the ships were head on opposite courses. As to this
time, Appellant testified that the red sidelight of the SILVERBOV
di sappeared and was replaced by her green sidelight comng into
view slightly on the port bow of the COLORADO after the latter had
commended changi ng course to starboard. The Mate on the SILVERBOW
cl ai med that he observed the COLORADO sl owly crossing the bow of
t he SI LVERBOW and he saw the green sidelight of the COLORADO at a
di stance of one mle dead ahead before he changed course to 160°
true.

Al though it would be within nmy authority to nake a
determ nation de novo (of this apparent conflict in testinony) in
favor of one side or the other because the evidence was entirely by

stipulation and exhibits (United States V. Ca. Luz Stearica

(CA 9, 1951), it is not necessary to do so since the dangerous
situation was created by the earlier negligence of those in control
of the navigation of the two ships - Appellant and the Mate on the
SI LVERBOW  Anot her el enent which nmakes a clear determ nation of
this issue inpractical is the fact that estimates by witnesses in
collision cases ares "so wholly unreliable as to have becone

proverbial for uncertainty." The Georgic (D.C.S.D.N. Y., 1910),
180 Fed. 863. In connection with this , it is significant with
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respect to both ships that the initial fault of one vessel does not
exenpt the other fromthe duty of conplying with rul es of

navi gation. The Yoshida Maru (C.C A 9, 1927), 20 F2d 25.

In addition to negligence failing to sound a one-blast whistle
signal, it is ny opinion that the 10 degree change of course
ordered by Appellant was not a | arge enough change of course and
that the order was not given in tinme. The SILVERBOW had been in
sight some 6 m nutes before Appellant ordered this change when the
vessel s were only about 2 mles apart. An earlier change of course
to starboard in accordance with Rule 18 shoul d have prevented
m sunderstanding. |f ships neeting end on, so as to involve risk
of collision, fail to conply with this requirenent until it is so
| ate that the objective is not acconplished, it is no defense to
state that the proper action was taken before the collision

occurred. The Anerica (1876), 92 U S. 432. Appellant's first

order was to change course to 350° true and it is apparent fromthe
resulting confusion and collision that this was not a sufficient
change to insure a safe passing in view of the dangerous situation
whi ch was devel opi ng as the distance between the two ships rapidly
decreased. Helm action nust be both tinely and adequate under such

circunstances. The Sidney M HAUPTMAN (C.C. A 2, 1929), 34 Fad
622. | conclude that the Third Specification is supported by
substanti al evidence.

The Fourth Specification alleges that it was negligent for
Appel l ant to continue under hard right rudder after the green
sidelight of the SILVERBONwas visible fromthe COLORADO. Wth the
benefit of hindsight, it seens that the collision mght have been
avoided if Appellant had shifted the rudder imedi ately after it
was right full and the SILVERBOWSs green sidelight was still in
view. But Appellant had no neans of know ng whet her the SILVERBOW
woul d continue in this direction or change course to her starboard
and attenpt to pass port to port. At this point, Appellant's helm
and engi ne orders were as good a guess as any to how to avoid
collision or reduce the inpact. This is especially true since the
SI LVERBOW di d not sound a two-blast whistle signal to indicate her
turn to port. The findings as to the Fourth Specification are
reversed and the specification is dismssed.

The over-all picture presented by a review of the record in
this case indicates that both vessels were guilty of violating the
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often repeated rule laid dowmn in The New York (1899), 175 U. S
187, that if one vessel is approaching anot her whose position or
novenents are uncertain, she is bound to stop until the course of
the other vessel is ascertained with certainty.

In view of the dism ssal of the Fourth Specification and the
four nonth's suspension against the license of the Mate of the
SI LVERBOW for charges simlar to those remaining agai nst, the order
of the Exam ner should be nodified accordingly.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 26 Cctober 1954 is nodified to provide for a suspension of four
(4) nonths.

As so MODI FI ED, said order is AFFI RVED.

J. A Hrshfield
Rear Admral, United States Coast Guard
Acting Commandant

Dat ed at Washington, D.C., this 21st day of Novenber, 1955.

*xx**x  END OF DECI SI ON NO. 840 **=**~*

Top
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