Appeal No. 828 - JULIAN EUGSTER v. US - 15 August, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-189548 and all
ot her Licenses, Certificates and Documents
| ssued to: JULI AN EUGSTER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

828
JULI AN EUGSTER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order date 15 Novenber 1954, an Exam ner of the United
States Coast CGuard at San Francisco, California, suspended Merchant
Mariner's Docunment No. Z-189548 issued to Julian Eugster upon
finding himguilty of m sconduct based upon three specifications
all eging in substance that while in the service of the Anerican
USNS M SSION SAN LU S REY as a w per and acting under authority of
t he docunent above descri bed, he deserted said vessel in the port
of Yokosuka, Japan, on or about 4 Septenber 1951; while in the
service of the Anmerican SS | RAN VI CTORY as a deck mai nt enance man
and acting under authority of the above docunent, he failed to join
his vessel in the port of Sasebo, Japan, on or about 13 January,
1953; and while in the service of the American MW TI MBER H TCH as
an abl e seaman and acting under authority of the above docunent he
failed to join his vessel in the port of Sasebo, Japan, on or 6
January, 1954.

At the hearing, Appellant was given a full explanation of the
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nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Although advised of his right
to be represented by counsel of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "guilty" to the charge and each of the above

t hree specifications.

Ther eupon, the Investigating Oficer nade his opening
statenment and Appellant submtted a sworn statenent in mtigation.
Appel | ant stated that he commtted these of fenses because of his
strong desire to be with his Japanese wife and his children in
Japan. Wth respect to the offense of desertion, Appellant stated
t hat he asked the Master for a nutual rel ease and when the Master
woul d not agree to this, the Master was infornmed by Appellant that
he would not sail with the ship.

At the conclusion of the hearing, the Exam ner announced his
findings and concluded that the charge had been proved by plea to
the three specifications. He then entered the order suspending
Appel l ant's Merchant Mariner's Docunent No. Z-189548, and all other
| i censes, certificates and docunents issued to this Appellant by
the United States Coast Guard or its predecessor authority, for a
peri od of three nonths.

Fromthat order, this appeal has been taken, and it is urged
that the order is too severe; this order will deprive Appellant of
his livelihood and i npose a great hardship on his famly; the
of fenses were not caused by drinking or perform ng but by
Appellant's desire to be wwth his famly; and Appellant's actions
did not inconvenience the vessels concerned because he kept
enpl oyed on the shuttle run.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 4 Septenber 1951, Appellant was in the service of the
Anerican USNS M SSI ON SAN LU S REY as a w per and acting under
authority of his Merchant Mariner's Docunent No. Z-189548. On this
date, Appellant deserted his ship in the port of Yokosuka, Japan.
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On 13 January 1953, Appellant was in the service of the
American SS | RAN VI CTORY as a deck nmai ntenance nman and acting under
authority of the above docunent when he failed to join his ship in
the port of Sasebo, Japan.

On 6 January 1954, Appellant was in the service of the
American W TIMBER HI TCH as an abl e seaman and acti ng under
authority of the above docunent when he failed to join his ship in
the port of Sasebo, Japan.

OPI NI ON

The order of three nonths suspension is not considered to/ be
excessive. In each instance, Appellant created a potentially
dangerous situation because the ship on which he contracted to
serve m ght have been required to operate in an under manned
condition or with an inadequate replacenent. This is the main
reason why renedial action is required when seanen do not sail with
t he ships on which they have agreed to serve. Odinarily, the
of fense of desertion in a foreign port would alone call for a nore
severe order than the one which was inposed by the Exam ner in this
cases.

The order of the Exam ner should be sustained despite the
tenporary personal hardship which this wll cause Appellant and his
famly.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 15 Novenber 1954 is AFF|I RVED.

A. C. R chnond
Vice Admiral, United States Coast Guard
Commandant

Dat ed at Washington, D. C., this 15th day of August, 1955.
***x* END OF DECI SION NO 828 **x*x*
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