Appeal No. 824 - EDWARD H. TWIST v. US- 25 July, 1955.

In the Matter of Motorboat Operator's License No. A-45928
| ssued to: EDWARD H TW ST

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

824
EDWARD H. TW ST

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 8 February 1954, an Exam ner of the United
St ates Coast CGuard at Phil adel phia, Pennsylvani a, revoked Mot orboat
Operator'S License No. A-45928 issued to Edward H Tw st upon
finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as Mdtorboat QOperator on
board the Anerican M B CAPTAI N THOMWPSON under authority of the
| i cense above descri bed, on or about 24 June 1953, while said
vessel was at sea, he wongfully attenpted carnal know edge of
passenger Mary Papi ano w thout her consent. The Exam ner found
that two rel ated specifications were proved but he concl uded that
the other two specifications were nerged within the above
speci ficati on.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possible results of the hearing.
Appel | ant was represented by an attorney of his own sel ection and
he entered a plea of "not guilty" to the charge and each
specification proffered against him
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Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of three nenbers
of the WIdwod, New Jersey, police force in addition to the
testinony of Ms. Mary C. Papiano. The Investigating Oficer also
pl aced in evidence a certified copy of the indictnent, plea,
conviction and sentence in the case of The State of New Jersey vs.
Edward Hiram Twist. The latter case pertains to the sanme incident
referred to in the above specification. the Investigating Oficer
then rested his case.

After counsel for Appellant nmade his openi ng statenent,
Appel l ant testified under oath and al so offered in evidence the
testinony of four other persons who were primarily character
W t nesses. Appellant stated that Ms. Papiano becane his guest on
a private outing; Ms. Papiano invited Appellant's attentions by
her dress as well as by her display of affection towards Appellant;
Appellant's attenpt to have sexual relations with Ms. Papiano was
encouraged by her; and Appellant did not injure Ms. Papiano or do
anyt hi ng w t hout her consent.

At the conclusion of the hearing, having given both parties an
opportunity to submt proposed findings and concl usi ons and havi ng
considered the witten argunents submtted, the Exam ner announced
his findings and concl uded that the charge had been proved by proof
of the three specifications. He then entered the order revoking
Appel lant's Modtorboat Operator's License No. A-45928.

Fromthat order, this appeal has been taken, and it is urged
that the decision of the Examner is contrary to the weight of the
evidence; it was not proved that Mary Papi ano was a passenger; and
t he deci sion should be reversed, as a matter of |law, since Mary
Papi ano was not a passenger.

APPEARANCES: Nat hani el Rogovoy, Esquire, of MIIlville, New
Jersey of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT
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On 24 June 1953, Appellant was serving as Mtorboat Qperator
on board the Anerican M B CAPTAI N THOVWPSON and acting under
authority of his Mtorboat Operator's License No. A-45928 while
sai d notorboat was navigating wwth Ms. Mary C. Papiano on board in
the capacity of a passenger for hire.

At about 0830 on 24 June 1953, Ms. Papiano, age 25, went to
t he Shi p Ahoy Dock, WIdwood, New Jersey, where the CAPTAI N
THOVPSON and ot her party boats for hire were noored. Ms. Papiano
was dressed in shorts, halter, blouse, jacket, underpants and
sandals. Ms Papiano told Appellant, age 52, that she wanted to go
fishing and he told her to get on board. Ms. Papiano understood
that she was to pay Appellant at the end of the trip. After
waiting for a party of eight which did not appear, Appell ant
di sm ssed the bait boy and told Ms. Papiano that he woul d take her
fl ounder fi shing.

On the way out of the harbor, Appellant stopped at anot her
dock and bought a bottle of gin after Ms. Papiano had nenti oned
t hat she drank gin. They conversed on subjects of a personal
nature while proceeding to sea. The notorboat navigated to a point
about a half mle off Cape May, New Jersey, where they began
fishing and drinking gin.

After a short tinme, Appellant was encouraged in nmaking
i nti mate advances towards Ms. Papiano. During a tussle on the
deck, Ms. Papiano either junped or fell overboard and swam around
in the water till Appellant hel ped her get back in the boat. At
sone tinme before going in the water, Ms. Papiano had renoved her
j acket, bl ouse, sandals and wist watch. Wen Appellant then
i ndi cated that he desired to have sexual intercourse with her, Ms.
Papi ano permtted himto kiss her and then she grabbed a life ring
and junped overboard. Shortly after she was again assisted in
getting into the boat, Appellant induced Ms. Papiano to |ie down
on the bunk with himand he unsuccessfully attenpted to have sexual
intercourse with her. Ms. Papiano rejected this attenpt but tried
t o appease Appellant by other sensual neans. Ms. Papiano did not
renove any nore of her clothing during this tine.

The CAPTAIN THOWPSON returned to the dock at about 1630 and
Ms. Papiano went to the hone of a friend where she was visiting.
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At approximately 1940, Ms. Papiano reported her version of the
above events to the police authorities at WIdwood, New Jersey. On
his plea of nolo contendere to the charge of assault with intent to
commt rape, Appellant was convicted before the New Jersey Superi or
Court of Cape May County. On 28 Cctober 1953, Appellant received

a suspended sentence of six nonths inprisonment and was fi ned
$1000.

There is no record of prior disciplinary action having been
t aken agai nst Appellant by the U S. Coast Guard.

OPI NI ON

The jurisdictional question has been raised as to whether Ms.
Papi ano was Appellant's private guest on the notorboat or whether
she was a passenger for hire. If Ms, Papiano was in the latter
category, there is no doubt that Appellant was acting under the
authority of his notorboat operator's license since it is required
by | aw that a notorboat carrying passengers for hire shall be
operated by a person licensed by the Coast Guard for such service;
46 U.S. C. 526f. In either case, Appellant was acting under
authority of his license if he was not the owner of the notorboat.
(The record is not clear as to who owned the boat.) This is true
because Appell ant woul d not have been enpl oyed to operate the boat
to carry passengers for hire unless he wax properly licensed to do
So.

Even if Appellant were the owner of the notorboat, it is ny
opi nion that he was acting under authority of his |license on the
trip in question. Appellant was at his usual place of business for
t he purpose of accepting passengers for hire to go fishing (and
waiting for a party of eight such persons) when Ms. Papiano, a
conpl ete stranger to Appellant, boarded the boat wwth the intention
of paying Appellant in order to go fishing in the capacity of a
passenger. There is nothing in the record to show that this
rel ationship between the two persons was severed by a subsequent
under st andi ng by both parties that Ms. Papiano was Appellant's

personal guest. Therefore, | conclude that Ms. Papiano renai ned
a passenger for hire and it follows that Appellant was necessarily
acting under the authority of his license. It is an uninportant

technicality that Ms. Papiano did not pay Appellant at the end of
the trip because of the events which transpired during the trip.
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On the merits of the case, there is substantial evidence to
support the allegation that Appellant attenpted to have carnal
know edge of M's. Papiano w thout her consent. Ms Papiano's
testinony to this effect is corroborated by the testinony of the
t hree nmenbers of the WI dwood, New Jersey, police force who
i nterrogated Appellant after Ms. Papiano reported the incident.
The pertinent portions of the testinony of these three nen concerns
adm ssi on which they claimAppellant nade at the tine of the
interrogation. In addition, there is the record of Appellant's
conviction as a result of this incident.

Despite the proof of the allegations, it is my opinion that
very strong mtigating circunstances are presented by Ms.
Papi ano' s testinony at the hearing in which she admtted that, at
tinmes actively and at other tines passively, she participated in
arousi ng Appel lant's sexual interest. Ms. Papiano's scanty
attire, her willingness to go out alone with Appellant, and her
conversation during the beginning of the trip may all have |ed
Appel l ant to m sunderstand Ms. Papiano's desires in this
si tuati on.

Under all the circunstances, the follow ng nodification of the
order or revocation inposed by the Exam ner seens to be
appropri at e.

ORDER

The order of the Exam ner dated at Phil adel phia, Pennsyl vani a,
on 8 February 1954 is nodified to provide that Mtorboat Operator's
Li cense No.|l A-4592, issued to Appellant by the United States Coast
GQuard, is suspended for a period of six (6) nonths.

As so MODI FI ED, said order is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmmandant

Dat ed at Washington, D. C, this 25th day of July, 1955.
***x* END OF DECI SION NO. 824 **x*x*
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