Appeal No. 823 - FABIAN GARCIA CRUZ v. US- 21 July, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-521480 and all
ot her Licenses, Certificates and Documents
| ssued to: FABI AN GARCI A CRUZ

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

823
FABI AN GARCI A CRUZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 3 Septenber 1954, an Exam ner of the United
States Coast Guard at New York, New York, revoked Merchant
Mariner's Docunment No. Z-521480 issued to Fabian Garcia Cruz upon
finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as an ordi nary seanan on
board the Anerican SS KATHRYN under authority of the docunent above
descri bed, on or about 10 April 1954, he wongfully assaulted the
Chief Oficer of said vessel with a dangerous weapon; to wt, a
pi ece of | unber.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
nonpr of essi onal counsel of his own selection and he entered a plea
of "not guilty" to the charge and specification proffered agai nst
hi m
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Ther eupon, the Investigation Oficer and Appellant nmade their
openi ng statenents and the Investigation Oficer introduced in
evi dence the testinony of the Chief Mate of the KATHRYN.

Appel l ant testified under oath in his defense. He stated that
while still on the ship, the Chief Mate refused to give Appell ant
ext ended shore | eave and then the Chief Mate invited Appellant to
go ashore after the two nmen exchanged angry words; Appellant |ater
saw the Chief Mate on the dock conversing with three or four
officials of the shipowner's conpany; the Chief Mate wal ked t owards
Appellant and tried to hit Appellant but m ssed; Appellant struck
the Chief Mate with his fist; the Chief Mate kicked appel |l ant who
t hen picked up a piece of |unber because the Chief Mate had ki cked
Appel | ant; Appellant hit the Chief Mate on the head with the piece
of lunber; the two nen struggled for the piece of |unber; and the
Chi ef Mate ran away when Appellant was able to regain sole
possession of the |unber. Appellant admtted that he was angry
because the Chief Mate had refused to give Appellant |leave to go to
hi s hone at Bayanon and had tol d Appellant that he woul d have to
wor k overti ne.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concl usi ons, the Exam ner
announced his findings and concl uded that the charge had been
proved by proof of the specification. He then entered the order
revoki ng Appellant's Merchant Mriner's Docunent No. Z-521480 and
all other licenses, certificates of service and docunents issued to
this Appellant by the United States Coast Guard or its predecessor
aut hority.

Fromthat order, this appeal has been taken, and it is urged
that conflict in the testinony as to who struck the first bl ow
coul d have been resolved by the testinony of other wtnesses to the
incident; it was error for the Examner to find that the Chief Mte
did not succeed in kicking Appellant; and the provocation of being
kicked in the groin by the Chief Mate had a reflex effect upon
Appel | ant whi ch caused himto pick up the piece of |unber and sw ng
it at the Chief Mate wthout reflection or preneditation. For
t heses reasons, it is submtted that the order of revocation for an
unproved assault wth a dangerous weapon should be nodified to an
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order appropriate for a sinple assault w th hands.

APPEARANCES: M. Seymour W M| er of Brooklyn, New York, by
MIton Horow tz, Esquire, of Counsel

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 10 April 1954, Appellant was serving as an ordi hary seanman
on board the Anerican SS KATHRYN and acting under authority of his
Merchant Mariner's Docunent No. Z-521480 while the ship was in the
port of Ponce, Puerto R co.

After the ship arrived in this port on the norning of 10 April
1954, Appellant requested extra shore leave in order to go to his
home at Bayanon, Puerto Rico. The Chief Mate refused to grant this
request because he wanted Appellant to work overtinme. After angry
wor ds wer e exchanged between the two nen, the discussion of this
subj ect was di scontinued on the ship.

Later, at about 1030 on 10 April 1954, Appellant was goi ng
ashore on |iberty when he saw the Chief Mate on the dock talking
with the ship's agent and other persons. Appellant approached the
Chief Mate and asked himif he wanted Appellant to work overtine.
When the question was answered in the affirmative, Appellant used
his fist to strike the Chief Mate in the face. The Chief Mate then
ki cked Appellant and the latter picked up a "2 by 4" piece of
| umber. Appel |l ant swung the |unber overhead and struck the Chief
Mate on the top of the head with it. The Chief Mate tried to get
the [ unber away from Appell ant but was unable to do so. The Chief
Mate then ran to the ship to avoid another blow fromthe piece of
| unber .

The Chief Mate received first aid on the ship and | ater went
to the hospital where four stitches were taken in the wound on his
head. Appellant was taken into custody by local police at 1100 and
rel eased at about 2200 on the night of 10 April. There is no
evi dence that he received any injury in the scuffle.

file:////hgsms-lawdb/users/K nowl edgeM anagementD...ns/S%208& %20R%20679%20-%20878/823%20-%20CRUZ.htm (3 of 5) [02/10/2011 1:26:35 PM]



Appeal No. 823 - FABIAN GARCIA CRUZ v. US- 21 July, 1955.

There is no record of prior disciplinary action having been
t aken agai nst Appellant by the U S. Coast Guard.

OPI NI ON

The findings of the fact related above are substantially in
accord with Appellant's own version of what happened except that he
testified he was approached on the dock by the Chief Mate and the
Chi ef Mate unsuccessfully attenpted to strike Appellant before he
struck the Chief Mate. | agree with the contention on appeal that
the Exam ner erred in finding that the Chief Mate did not succeed
i n kicking Appellant. Nevertheless, in the absence of any injury
to Appel |l ant or evidence of grounds for fear of serious bodily harm
to him Appellant was not justified in picking up the piece of
| unber and attacking the Chief Mate with it. There is no show ng
that it was necessary for Appellant to use this dangerous weapon to
repel an attack by the Chief Mate nor does Appellant contend that
he resorted to the use of this weapon out of fear for his own
safety. Certainly, it was excessive force to hit the Chief Mate on
the head with the piece of |unber even though Appellant had been
ki cked by the Chief Mate. Although Appell ants conduct was not
preneditated, it seens that he was notivated by anger rather than
any el enent of self-defense when he struck the blow with the
| umber. Two of the determning elenents in self-defense with a
danger ous weapon are that a person nust believe danger of serious
bodily harmis imm nent and he nust have reasonabl e grounds for

such belief. Josey v. United States (1943), 135 F2d 809. It
I's not contended that either of these conditions were present
her ei n.

The testinony of the Chief Mate, that he was struck by
Appellant's fist after he was again inforned that he was expected
to work overtine, is a nore probable version than that presented by
Appellant. It is supported by Appellant's testinony that he becane
angry when the Chief Mate refused to grant Appellant permssion to
go to Bayanon; and this refusal was based on the Chief Mate's
desire to have Appellant work overtinme. But even assum ng the nen
were engaged in nmutually voluntary conbat, Appellant was not
justified in enploying a dangerous weapon since the Chief Mate did
not resort to such neans.

This offense was aggravated by the fact that the attack was
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upon the person of the Chief Mate who was second in conmand to the
Master. Hence, this was a gross infringenent on the discipline
requi red of seanen who are crew nenbers on ships of the United
States Merchant Marine. Appellant's uncontrolled anger was
conpletely unjustified as shown by his frank adm ssion that the
Chief Mate had a perfect right not to give Appellant perm ssion to
go to Bayanon. For these reasons, the Exam ner's order of
revocation wll be sustai ned.

ORDER

The order of the Exam ner dated at New York, New York, on 3
Septenber, 1954 is AFF| RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 21st day of July, 1955.
***x*  END OF DECI SION NO 823 ****x*
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