Appeal No. 804 - JAMES P. PENDERGRASS V. US - 11 May, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-739489-D3 and
all other Licenses, Certificates and Docunents
| ssued to: JAMES P. PENDERGRASS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

804
JAVES P. PENDERGRASS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 10 Novenber 1953, an Exam ner of the United
States Coast CGuard at Mobile, Al abama, suspended Merchant Mariner's
Docunent No. Z-739489-D3 issued to Janes P. Pendergrass upon
finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as a nessnan on board the
American SS WARRI OR under authority of the docunent above
descri bed, on or about 8 October 1953, while said vessel was in the
port of Pauillac, France, he assaulted and battered a nenber of the
crew, Levy L. WIllianson, by beating and biting him

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
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statenent and introduced in evidence the testinony of WIIlianson,
the victim and of King who was al so present at the scene of the

al l eged offense. Before resting his case, the |Investigating

O ficer introduced in evidence a report fromthe Anerican Consul ate
at Bordeaux, France, concerning this incident. This report
consists of a certification as to Appellant's hospitalization, a
report to the U S. Consul by the Bordeaux Port Police Conm ssioner
and statenents by ten nenbers of the crew of the WARRI OR, i ncl udi ng
Appel l ant and the two w tnesses of the Investigating Oficer.

I n defense, Appellant offered in evidence his sworn testinony.
Appel | ant stated that he was beaten by several nenbers of the crew
i ncluding WIllianmson while they were in a bar ashore; that
Wl lianmson and Elliott argued with and attacked Appellant after he
returned to the ship; and that WIllianmson cut Appellant while he
was holding Elliott and trying to push WIllianson away.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order suspendi ng Appellant's Merchant Mriner's Docunent No.
Z-739489-D3, and all other licenses, certificates and docunents
I ssued to this Appellant by the United States Coast CGuard or its
predecessor authority, for a period of six nonths.

Fromthat order, this appeal has been taken, and it is urged
t hat al t hough Appell ant was not wthout fault, the six nonths
suspension is too severe in view of the very serious injuries
recei ved by Appellant and his prior good record. Since Appell ant
Is destitute and has a famly to support, it is requested that the
| ast three nonths of the order be nade probationary.

APPEARANCES: Ross Di anond, Jr., Esquire, of Mbdbile, Al abanma, of
Counsel .

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT
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On a foreign voyage including the date of 8 October 1953,
Appel | ant was serving as a nessnman on board the Anerican SS WARRI OR
and acting under authority of his Merchant Mariner's Docunment No.
Z-739489-D3 while the ship was at Pauill ac, France.

The ship arrived at Pauillac on 7 October and sone nenbers of
the crew visited various bars that night. Wile Appellant was
ashore, he was the instigator of several fights and argunents wth
his shipmates including WIllianmson and Elliott. Appellant was put
out of one bar because of his quarrel sone attitude.

At approximately 0130 on 8 Cctober, WIlianson, Elliott and
King were in the crew s nesshall when Appellant returned on board
and entered the nesshall. Al of these nen had been drinking while
ashore. Appellant was still in a belligerent nood, and he started
a heated argunent wwth WIIlianson about what had happened ashore.
Appel lant invited WIllianson to go out on the dock but he decli ned.
(Appel  ant is about 40 pounds heavier than WIllianson.) Appellant
then junped on WIlianson, bent him backwards across a table and
pinned himin that position as Appellant used his other hand to hit
Wllianmson. Inreply to WIllianson's repeated request to "turn ne
| oose, " Appel lant commenced biting WIllianmson's right arm \Wen
one of Appellant's hands reached towards his pocket, WIIianson
t hought Appellant was going to take out a knife. WIIianson
managed to use his right hand to take out his pocket knife, open
t he bl ade and cut Appellant twice in the stomach before he rel eased
Wl lianmson and ran away. As a result of his injuries, Appellant
was hospitalized for al nbst a nonth.

There is no record of prior disciplinary action having been
t aken agai nst Appellant. He has been going to sea since 1945 or
1946.

OPI NI ON

Appel lant's testinony at the hearing deserves little credence
in view of the divergence between this testinony and his sworn
statenent which was taken before an Anmerican Vice Consul at
Bor deaux, France, on 15 Cctober 1953. |In the latter statenent,
Appel | ant repeatedly denied that he had any argunents or disputes
whil e ashore on 8 Cctober. At the hearing, Appellant went into a
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| engt hy di scussi on concerning the beating he had been given while
ashore, and he positively stated that WIlIlianson was there at the
time. Also in the sworn statenment before the Vice Consul,
Appel | ant cl ai ned that he was attacked by three unknown nenbers of
the crewin the nmesshall; that two of these nmen hit himwhile the
third one cut him and that he did not renenber seeing the man who
cut himashore. At the hearing, he testified very definitely as to
t he manner in which he had been attacked by WIlianson and Elliott
in the nesshall. In addition to these obvious contradictions in
his statenents while under oath at two different tines, it is
apparent that he nust have seen, in one of the bars ashore, the
person who cut Appel |l ant because there is no doubt that WIIianmson
didit.

On the other hand, WIIlianmson and King consistently stated,
both in their statenents included in the Consular report and in
their testinony at the hearing, that Appellant had WIIianson
pi nned backwards across a table. WIIlianson's testinony that
Appel l ant started the fight in the nesshall is corroborated by
Elliott's statenent in the Consular report. The version of the
| atter two seanen is further supported by the evidence of
Appel lant's generally belligerent attitude as contained in the
Consul ar report. The statenents of five additional seanen indicate
t hat while Appellant was ashore, he was the aggressor in several
fights in different bars. Al so, these statenents are directly
contradictory to both of Appellant's versions as to what happened
ashore. Consequently, there is little doubt that Appell ant
provoked the incident in the nmesshall which was a direct outgrowh
of the trouble in the bars ashore, and that Appellant was the
agressor in the fight which resulted in serious injuries to
hi nsel f.

Due to the consi derabl e personal | oss which Appel |l ant has
suffered as a result of this incident and al so because of his prior
clear record, the period of suspension will be reduced by a period
of two nont hs.

ORDER

The order of the Exam ner dated at Mbile, Al abama, on 10
Novenber 1953 is nodified to provide that Merchant Mariner's
Docunent No. Z-739489-D3, and all |icenses, certificates and
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docunents issued to Appellant by the United States Coast Guard or

Its predecessor authority, are suspended for a period of four (4)
nont hs.

As so MODI FI ED, said order is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dated at Washington, D. C, this 11th day of My, 1955.
**x**  END OF DECI SI ON NO. 804 ****x*

Top
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