Appeal No. 798 - SOCRATES McKINLEY BAZEMORE v. US - 20 April, 1955

In the Matter of Merchant Mariner's Docunent No. Z-650427 and all
ot her Licenses, Certificates and Documents
| ssued to: SOCRATES McKI NLEY BAZEMORE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

798
SOCRATES McKI NLEY BAZEMORE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 27 May 1954, an Exam ner of the United States
Coast CGuard at Seattle, Washi ngton, revoked Merchant Mariner's
Docunent No. Z-650427 issued to Socrates MKinley Bazenore upon
finding himguilty of m sconduct based upon three specifications
all eging in substance that while serving as a nessnan on board the
American SS RI DER VI CTORY under authority of the docunent above
descri bed, on or about 22 May 1953, while said vessel was at anchor
in the port of Yokohama, Japan, he wongfully struck with his hand
a nenber of the crew nanmed Joseph F. Glmartin (First
Specification); he wongfully inflicted bodily harmon Glnmartin
with a knife (Second Specification); and he wongfully inflicted
bodily harmon Glmartin by biting him (Third Specification).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection. Counsel for Appellant nade a
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notion to dismss the Second and Third Specifications on the ground
that Appellant's conviction by a General Court-Martial, for assault
upon Joseph F. Glmartin by striking himon the body on 22 My
1953, is res judicata as to the Second and Third Specifications as
well as to the First Specification with respect to which the
General Court-Martial conviction is binding upon Appellant. The
Exam ner denied the notion on the grounds that 46 C F. R

137. 15-5(a) does not apply to a General Court-Mrtial conviction as
It does to a Federal Court conviction and that said regul ation
applies to Federal Court convictions but not to acquittals.
Appel l ant then entered a plea of "not guilty" to the charge and
each specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of the Chief
Engi neer, the testinony of the First Assistant Engi neer, and
several docunentary exhibits including the record of the CGeneral
Court-Martial proceedi ngs agai nst Appellant in connection with this
I nci dent .

After counsel's notion to dism ss was denied by the Exam ner,
counsel made his opening statenent and Appellant testified under
oath in his defense. It was then stipulated that the Chief Steward
and a fireman on the ship would testify to certain things if they
wer e subpoenaed to appear as w tnesses.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concl uded that the charge
had been proved by proof of the three specifications. He then
entered the order revoking Appellant's Merchant Mariner's Docunent
No. Z-650427 and all other |icenses, certificates and docunents
I ssued to this Appellant by the United States Coast Guard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
that the decision is contrary to 46 C.F. R 137.15-5(a) for the
reasons set forth in counsel's notion to dism ss the Second and
Third Specifications. It is also contended that the evidence is
i nsufficient to prove the First, Second or Third Specifications.
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APPEARANCES: Messrs. Walt hew, Oseran and \Warner of Seattl e,
Washi ngton, by Janes E. Mlver, Esquire, of
Counsel .

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 22 May 1953, Appellant was serving as a nessman on board
the Anmerican SS RI DER VI CTORY and acting under authority of his
Merchant Mariner's Docunent No. Z-650427 while the ship was an
anchor in the port of Yokohama, Japan.

Prior to 2400 on 22 May 1953, Appellant returned to the ship
i n conpany with two other unlicensed nenbers of the crew, Joseph F.
Glmartin and Wlliam R Mrray. Wile in the launch, Glnmartin
attenpted to stop an argunent between Appellant and Murray. After
the three seanen boarded the ship, the argunent was conti nued on
the main deck and Gl martin again becane involved in it. Several
bl ows were struck and Appellant sunk his teeth into Glmartin's
| eft lower jaw and severely bit him The two nen were separated by
ot her nmenbers of the crew including the First Assistant Engi neer.
After the latter officer grabbed Appellant's hair and pulled his
head away from G lnmartin's jaw, the First Assistant Engi neer
ordered Appellant to remain in his room The First Assistant then
proceeded to report the incident to the Master of the ship.

The Chi ef Engineer arrived on the scene and observed
Glmartin's wound which was bleeding slightly. Wth the assistance
of two other officers, the Chief Engineer took Glmartin to the
boat deck and proceeded aft with the intention of taking himto the
quarters of the Third Assistant Engineer. The other three nen were
in front of the Chief Engineer and al nost opposite their
desti nati on when Appell ant ran past the Chief Engi neer and engaged
in a scuffle wwth Glmrtin and the two officers with him
Appel l ant used a knife held in his right hand to inflict a six-inch
cut on the left side of Glmartin's neck. The First Assistant
Engi neer returned in tinme to see the knife in Appellant's hand.
| medi ately after being cut with the knife, Glnmartin was shoved
into the Third Assistant Engineer's quarters for protection; the
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gash on his neck bled profusely. Appellant refused to obey the
Chi ef Engineer's order to surrender the knife. Wen the Chief
Steward ordered Appellant to go below to his room Appellant obeyed
t he order.

Glmartin was hospitalized ashore to receive nedical treatnent
for his wounds. Appellant was taken ashore by the United States
mlitary authorities and held in custody for a period of
approximately three and a half nonths. He was then tried by
General Court-Martial and convicted on his plea of guilty to a
specification alleging that he commtted an "assault upon Joseph F.
Glmartin by striking himon the body" on 22 May 1953. Appel | ant
was sentenced to pay a fine of ten dollars.

Appel lant's prior record consists of an adnonition in 1951 for
assault with a dangerous weapon; and a probationary suspension in
1952 for seriously abusing the authority of the Master and using
obscene | anguage towards him

OPI NI ON

The fully reasoned decision of the Exam ner sets forth in
detail the evidence upon which he based his conclusions and why he
specifically rejected much of Appellant's testinony in favor of the
testinony given by the two disinterested witnesses - the Chief
Engi neer and the First Assistant Engineer. 1In view of the bl anket
nature of the contention on appeal that the evidence is not
sufficient to prove the specifications, it suffices to state that
| concur in the conclusion of the Exam ner that the foll ow ng
constitutes substantial evidence to support the above Fi ndi ngs of
Fact and the specifications:

First Specification. The testinony of the First Assistant
Engi neer; Appellant's plea of guilty to the General Court-Marti al
speci fication; and adm ssions of Appellant in his testinony at the
heari ng.

Second Specification. The testinony that Appellant rushed
past the Chief Engineer towards Glmartin; the latter received a
gash on his neck; a considerable anount of blood was in the Third
Assi stant Engineer's quarters but little or no blood was on the
mai n deck or boat deck; and Appell ant had possession of a knife
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| medi ately after Glmartin was cut on the neck. Although neither
of the witnesses saw Appellant inflict the wound, the only | ogical
conclusion to be drawn fromthe circunstantial evidence is that he
didit.

Third Specification. The testinony of the Chief Engineer and
the First Assistant Engi neer; and adm ssions by Appellant in his
testi nony.

In connection with the First Specification, Appellant is
I nconsi stent in contending that the evidence is insufficient to
support the specification and, at the sane tine, claimng that the
General Court-Martial conviction is res judicata as to this
speci fication.

Appel | ant al so contends that the Exam ner's decision is
contrary to 46 C.F. R 137.15-5(a) which states that the "judgnent
of conviction by a Federal court is res judicata of the issues
deci ded by that judgnent"” and "where acts formng the basis of the
charges in a Federal court are the sane as those involved in
proceedi ngs under Title 46 U S. Code section 239, the said
j udgnment of conviction is conclusive in the latter proceedings."
In counsel's notion to dismss the Second and Third Specifications,
counsel urged that the General Court-Martial conviction was
equi valent to a conviction by a Federal court; the issues resolved
by the General Court-Martial were res judicata as to the three
specifications herein; and since Appellant was not found guilty by
the General Court-Martial of knifing or biting, the Second and
Third Specifications should be dism ssed.

| agree with the Examner's denial of the notion on the
grounds that 46 C F. R 137.15-5(a) does not apply to a General
Court-Martial conviction and that the regulation, by its very
wording, is limted in application to convictions as distinguished
fromacquittals. Denial of the notion on the latter ground is
sound because proof in these renedial adm nistrative proceedi ngs
may be based upon substantial evidence rather than upon proof
beyond a reasonabl e doubt. Therefore, action may be taken in these
proceedi ngs al though the greater degree of proof required in penal
actions is not present.
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The primary reason why the above reqgul ati on does not apply to
this case is because courts-nmartial are not considered to be
"Federal courts” within the neaning of the regul ation.
Courts-martial are "Federal courts” in the sense that they are
provi ded for by Congressional legislation; but they are mlitary
tribunals set up under the constitutional power of Congress to nmake
rules for the governnment and regul ation of the Arned Forces of the
United States. United States Constitution, Article |I, Section 8,
Cl ause 14. Therefore, courts-martial are entirely separate and
| ndependent fromthe Federal courts which are vested with the
judicial power of the United States and established as the Federal
judicial systemunder Article Ill, Section 1, of the Constitution.

Kurtz v. Moffitt (1885), 115 U. S. 487, 500; McDonald v. Lee

(C. A 5, 1955), 217 F.2d 619, 622. Since the words "Federal court"
are ordinarily used only to apply to courts within the judicial
systemof the United States, courts-martial are not considered to
be within the neaning of the regulation because courts-martial are
not generally accepted as "Federal courts" and they are not

equi val ent to them

CONCLUSI ON

The order of revocation is not considered to be excessive.
Appel lant committed two separate assaults upon Glmartin (one of
whi ch was wth a deadly weapon after Appellant had been ordered to
remain in his room; Appellant's prior record indicates a
di sposition to disrupt the order and discipline on ships; the facts
I ndi cate that Appellant has a vicious tenperanent; and there are no
mtigating factors to take into consideration. It is ny opinion
t hat Appell ant should not be permtted to serve on nerchant vessels
of the United States.

ORDER

The order of the Exam ner dated 27 May 1954 at Seattl e,
Washi ngton, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C., this 20th day of April, 1955.
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*xx**x  END OF DECI SION NO. 798 **=**x*
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