Appeal No. 782 - PAUL ALEXANDER CHOTIN v. US - 4 January, 1955.

In the Matter of License No. 180704 and Merchant Mariner's Docunent
No. Z-992733
| ssued to PAUL ALEXANDER CHOTI N

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

782
PAUL ALEXANDER CHOTI N

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ation Sec.
137. 11-1.

On 30 Novenber, 1953, an Exami ner of the United States Coast
Guard at New Ol eans, Loui siana, suspended License No. 40573 (later
renewed as License No. 180704) and Merchant Mariner's Docunent No.
Z-992733 issued to Appellant upon finding himguilty of negligence
based upon two specifications alleging in substance that while
serving as Pilot on board the Anmerican SS ESSO ALLENTOM under
authority of the license above described, on or about 1 Septenber,
1953, at or about 2215 C S. T., while said vessel was proceeding
down the M ssissippi River in the vicinity of Gartness Light, he
negl ected and failed to navigate his vessel in accordance wth the
Pilot Rules for such waters in that he began to overtake and
position his vessel for passing the W ZENITH and its tow before
recei ving an assenting signal fromthe ZENI TH (Fi rst
Specification); and he neglected and failed in his duty to reduce
or slacken the speed of his vessel (Second Specification).

At the hearing, Appellant was given a full explanation of the
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nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not

guilty" to the charge and each specification proffered against him

After the Exam ner failed to grant counsel's notion to dismss
t he charge and specifications, the Investigating Oficer made his
openi ng statenent. Mst of the testinony and exhibits, contained
in the record of the prelimnary investigation into the collision
bet ween t he ESSO ALLENTOWN and the ZENI TH, were stipulated in
evi dence.

I n defense, Appellant offered in evidence the testinony of two
M ssissippi River pilots who testified as experts as to their
general experience in neeting tug boats on the M ssissippi River
over a period of many years. They stated that the tugs sonetines
did not answer signals, acted contrary to signals and sounded cross
signals; and that the signals of other vessels often could not be
heard on the tug boats because of their noisy diesel engines. One
of the pilots testified that he had backed down on nunerous
occasi ons when tug boats did not answer the signal sounded by the
pilot's vessel. Appellant also testified under oath in his own
behal f. Anong other things, he stated that nost tug boats wll not
answer signals and that small boats usually run in the m ddl e of
this part of the river so as to | eave the deep water available for
| ar ge shi ps.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the two specifications. He then
entered the order suspending Appellant's License No. 40573, and all
other licenses, certificates and docunents issued to this Appellant
by the Unites States Coast Guard or its predecessor authority, for
a period of three nonths - one nonth outright suspension and two
nont hs suspensi on on twel ve nont hs probati on.

Fromthat order, this appeal has been taken, and it is urged
t hat :

PO NT I. The specifications do not contain allegation
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whi ch constitute of fenses of negligence and no subsequent testinony
can cure this defect.

Al t hough Western River Pilot Rule 22(b) states that the
overtaki ng vessel shall not "attenpt to pass” until an agreenent
has been reached, the First Specification alleges that Appell ant
"began to overtake and position" his vessel; but these alleged acts
are ones which nmust be perforned prior to the act prohibited by the
above Pilot Rule. The acts alleged in the First Specification are
not prohibited by the Pilot Rules and such acts do not constitute
negl i gence.

The Second Specification states that it was Appellant's "duty
: to reduce or slacken the speed” of the ESSO. The
specification does not allege an overtaking situation, the presence
of anot her vessel, the violation of a Pilot Rule, or any other
reason to indicate the basis for this alleged "duty."

PONT Il. Even if the specifications were sufficient to
i nform Appel |l ant of the charges against him the Utimte Findings
of Fact do not state facts constituting negligence because such
findings are in exactly the sane words as the specifications (See
Point 1).

The specifications allege that the offense occurred at 2215
al t hough the investigation established that the collision took
pl ace at 2222. This indicates that the Investigating Oficer based
his case on the theory that Appellant violated the half-mle rule
by approaching within a half-mle of the other vessel w thout a
signal agreenent. But this rule does not apply to overt aking
situations.

PONT I'll. The evidence is insufficient to sustain the charge
of negligence. The cause of the collision was the ZEN TH s abr upt
change of course to starboard after her Master had received an
I ncorrect reporting (of the ESSO s one-blast signal) from an
| nconpetent | ookout and the Master failed to verify the report by
observing the position of the ESSO

The record does not establish that the ESSO woul d have passed
the ZENITH if the latter had not assented but had maintai ned her
course as required. At nost, Appellant nade a m stake in judgnment
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as to when to slow down to avoid a passing in the absence of an
assenting signal.

As a result of the consistent failure of tug boats on the
M ssissippi River to answer signals, it is sonetinmes necessary to
proceed without an assenting signal. Although it m ght have been
a violation of the strict letter of the rule to have passed the
ZENITH, it would not have been as departure fromthe accepted
standards of care under the circunstances.

PO NT I'V. The order of suspension is unreasonably severe
under the circunstances and it should be nodified to the extent of
substituting an adnonition or a period of probation if the findings
and order are not reversed.

This case is typical of the situation where seanen are guilty
of technical violation of the rules due to the common practice of
tug boats not to blow or answer signals. There was plenty of room
to pass the ZENI TH and there was no suggestion of danger invol ved.
It has been necessary for nmany other seanen to do the sane thing as
Appellant did in this case.

The m nor nature of the collision and Appellant's perfect
record for many years shoul d al so be consi dered.

APPEARANCES: Messrs. Terriberry, Young, Rault and Carroll of New

Ol eans, Louisiana, by Walter Carroll, Esquire, of
counsel .
Based upon nmy exam nation of the record submtted, | hereby

make the foll ow ng

FI NDI NGS OF FACT

On 1 Septenber, 1953, Appellant was serving as Pilot on board
the Anmerican SS ESSO ALLENTOWN (operating under enroll nent) and
acting under authority of his License No. 40573 while the ship was
downbound on the M ssissippi Rver. At 2222 on this date, the ESSO
ALLENTOMWN (subsequently referred to as the ESSO collided wth a
barge being towed by the downbound tug MWW ZENITH in the vicinity of
Gartness Light which is approximately five mles bel ow Bat on Rouge,
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Loui siana. The prevailing weather had no bearing on the casualty
since it was a dark, clear night with good visibility and no
appreci able wnd. Each vessel was show ng the required running

| i ghts.

At 2140 on 1 Septenber, the tanker ESSO departed from Baton
Rouge fully |l oaded and with a draft of 29 feet, 5 inches forward
and 32 feet, 3 inches aft. Appellant was at the conn. Also on the
bri dge were the Master, the Third Mate and the hel nmsman. A | ookout
was stationed on the bow. At 2155, Appellant ordered full speed
ahead and the ESSO continued at this speed (12 to 13 knots) unti
2219 which was 3 mnutes prior to the collision.

The width of the Mssissippi River is about 3,000 feet in this
northsouth stretch. It was necessary for the ESSO to descend the
river in the deep water which extends a distance of approxi mately
1,000 feet out fromthe east bank of the river and provides a
channel of 900 feet in wdth for |arge ships. The shoals over the
sand bar to the west of the deep water provided an additional
channel wdth of 1,000 feet in which a vessel the size of the tug
ZENI TH and her tow could be navigated. At this point in the river,
there is a gradual bend to the right (west) for descendi ng vessels.

Wi |l e the ESSO was proceedi ng down her right side of the deep
channel, Appellant could see the downbound ZEN TH pushi ng her tow
of four barges. The ZENITH was slightly to her left of the mddle
of the deep channel along the east side of the river. She was
maki ng a speed of between 8 and 9 knots with her Master at the
wheel and a | ookout posted on deck outside the wheel house. The
draft of the tug was 9 feet, six inches, and the deepest draft of
her tow was 8 feet, six inches.

When the di stance between the two vessels had cl osed to about
one mle, the ESSO sounded a one-blast whistle signal wth the
i ntention of overtaking the ZENI TH on her starboard side. Al though
this signal was not heard on the ZENI TH, the | ookout saw the ESSO
astern at about the sane tine and reported her presence to the
Master. Since it was customary for |large ships to use the deep
wat er channel, the Master of the ZENI TH began to alter her course
to the right sufficiently to angle across the river towards the
west bank of the river.
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At about 2215, when the ZENI TH was approximately one-half mle
ahead of the ESSO and slightly on her port bow the ESSO again
sounded a one-bl ast whistle signal which the | ookout and cook on
t he ZENI TH t hought was a two-blast signal. The | ookout reported a
t wo- bl ast signal to the Master and he continued angling the ZENI TH
across the river. At this tinme, the ESSO was swinging slowy to
the right in order to follow the bend of the river and to overtake
the ZENI TH on starboard side.

Due to the noise of the ZENITH s engi nes, the Master of the
ZENI TH did not hear either of the two one-bl ast signhals sounded by
the ESSO By the tinme the ZENI TH answered with a two-blast signal,
t he vessels were about a quarter of a mle apart. Wen Appellant
heard this two-blast signal at 2219, he ordered the engines of the
ESSO stopped, the full astern, right full rudder and sounded the
danger signal. The Master of the ZEN TH put the rudder right full
and i ncreased the engine speed to full ahead.

At 2222, the port bow of the ESSO struck the after starboard
barge of the tow and three of the barges broke adrift fromthe
ZENITH. There were no personnel injuries on either vessel. The
extent of the danage to the barge and cargo does not appear in the
record]; but the estimted cost of repairs to the ESSO was $10, 000.
The collision occurred approxi mately 1,000 feet fromthe east bank
of the river.

Appel | ant has served as a pilot on the M ssissippi R ver for
45 years wi thout any prior record of disciplinary action.

OPI NI ON

PO NTS | AND ||

| do not agree with the contention that the First
Specification is incurably defective in that it fails to set forth
any act of negligence in violation of Western Rivers Pilot Rule
22(b). In the first place, it seens reasonable to state that the
al l egations in the specification (". . . . at or about 2215 C S. T.
began to overtake and position your vessel for passing the
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W ZENITH . . . .") have substantially the sane neaning as the
words of Pilot Rule 22(b) ("attenpt to pass") since the word
"overtake" is commonly defined to nean "to catch up with" and the
ESSO was approximately a half mle astern of the ZENITH at 2215.
Therefore, the ESSO was in the process of "attenpting to pass" the
ZENI TH when the ESSO continued to "overtake" the ZENITH from a

di stance of a half-mle with a speed differential of approxinmtely
4 knots and at a tinme which was about 7 mnutes prior to the

col |'i si on.

This was an adequate all egation of negligence if there was
risk of collision involved as required by Rule 22(b). The courts
have generally stated that the phrase "to involve risk of
collision” neans that period of tine after which "the necessity for

precautions to prevent a collision" has begun. The Cayuga

(1871), 81 U.S. 270, 277. Since Appellant indicated that he
recogni zed the necessity for precaution when he sounded the first
one- bl ast whistle signal while the ESSO was approximately one mle
astern of the ZENITH, the necessity for precauti on undoubtedly

exi sted when the ESSO was only a half mle astern of the ZEN TH.
This is not based on any application of the half-mle rule as urged

in Appellant's Point Il. It was stated in The Aurania (D.C. ,
N. Y., 1886), 29 Fed. 98, 108, that:

“"The tinme when the whistles were exchanged nmay fairly be
taken as the tine recogni zed by both ships when precaution as
respects each ot her was necessary or proper. This was
probably fromfive to seven m nutes before the collision, and
in anple time for either to avoid the other. They were then
estimated to be about half a mle apart.”

At the tinme of 2215 alleged in the First Specification, the
two factors (tinme prior to the collision and the distance between

the vessels) were substantially the sane as in The Aurani a.

Even if the First Specification failed to neticul ously all ege
an of fense of negligence, there is no doubt that Appellant had
actual notice of the issues involved and he was not prejudi ced by
any technical deficiencies in the specification. This was
sufficient for the purpose of an adm nistrative proceedi ng Kuhn

v. CAB (CCA, DC, 1950), 183 F.2d 839. Since the matter
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herei n under consideration involves questions of admralty |law, the
words in the case of Lanbros Seapl ane Base Inc. v. The Batory et

al. (D.C., NY., 1953), 117 F.2d 16, 1954 A M C 104, are also
pertinent:

"It is well established in adnmralty that the pleadi ngs
wi |l be considered as anended to conformto the proof,
provided that no party is surprised or injured by such
course.' QO Connor Harrison & Co. vs. Klingel, 1927 A MC. 83,
85, 16 F.(2) 460, 461 (9CA, 1926). See also The Roslyn, 1937
A MC 1575, 93 F.(2d) 278 (2CA, 1937) and Adnmiralty Rule 23.
there is clearly no surprise or prejudice here since the issue
of negligence was extensively argued by both parties.”

Wth respect to the Second Specification, | think that any
negl i gence alleged therein is enconpassed within the allegations of
the First Specification. |f Appellant had reduced the speed of the
ESSO to equal that of the ZENI TH, the ESSO woul d not have conti nued
to overtake the ZENITH.  Un other words, if the ESSO had not
continued to overtake the ZENI TH, Appellant woul d have had to
reduce the speed of the ESSO  Therefore, the Second Specification
I s hereby di sm ssed.

Since | have concluded that the First Specification alleges an
act of negligence, it is obvious that the Examner's Utimte
Fi ndi ng of Fact(which follows the wording of the specification) is
a sufficient finding that Appellant was negligent. | addition, it
s noted that the Exam ner has supported his Utimte Finding of
Fact by the statenent, in his Opinion, that:

“Captain Chotin was negligent by attenpting to pass the
MW ZENI TH wi t hout receiving an assenting signal . . . . "
(R 40).

PO NT I'11

On the nerits of the case, Appellant contends that the
evi dence does not support the charge of negligence on the part of
the ESSO  Specifically, Appellant clains that the collision was
caused by an abrupt change of course to starboard, by the ZEN TH,
which was the result of an incorrect report by the inconpetent
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| ookout on the ZENITH, and that the ESSO was justified in
proceeding to overtake the ZENI TH, w thout receiving an assenting
signal from her, because of the consistent failure of tug boats on
the M ssissippi River to answer whistle signals.

There is no doubt that the ESSO was an overtaking vessel in
relation to the ZENITH  Consequently, Wstern River Pilot Rule
22(b) (33 U S.C. 347) applied. This rule states in part:

(a) Notw t hstandi ng anything contained in these rules,
every vessel, overtaking any other, shall keep out of the way
of the overtaken vessel.

(b) . . . . under no circunstances shall the overtaking
vessel attenpt to pass until such tine as they have reached a
poi nt where it can be safely done, and the overtaken vessel

shall have signified her wllingness by blow ng the proper
signal. . . . . After an agreenent has been reached the
overtaken vessel shall in no case attenpt to cross the bow or

crowd upon the course of the overtaking vessel."

This wording is substantially the sane as that which is contained
in the Inland Rules of the Road (33 U S.C. 203, Rule VII1l; 33
U S.C. 209).

As far as the facts are concerned, the evidence supports the
findings that the ZENI TH was angling towards the west bank of the
river rather than that she nade an abrupt change of course to
starboard which caused the collision. Appellant does not question
the fact that no agreenent was established as required by Rul e
22(b). There is a line of judicial authority holding that the duty
of the overtaken vessel to maintain her course does not attach
until she knows of and has assented to the proposal of the

overtaking vessel. In The Industry (C C A 2, 1928), 29 F.2d
29, cert den. 279 U. S. 837, it was stated that:

"The latter overtaking vessel should therefore be obliged
to hold herself in check agai nst unexpected changes of course,
and be prepared to neet them until by the consent of the
vessel ahead she gets assurance that it is convenient for her
to hold on."
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The words of the court in The Alcinous (C.C A 2, 1930),

39 F.2d 553, are closely applicable to the facts in this case:

“I'n comng up astern of the ARTEM S, she was obliged to

so shape her course as to guard agai nst such maneuvers of the
vessel ahead as m ght be reasonably expected. . . . . Wre
the presence of the follow ng vessel is known, navigation
justifying a | eading vessel in changing her course w thout
warning refers to normal and foreseeabl e changes of course.™

The Master of the ZENITH testified that he comenced angling
towards the west bank since it was customary for |arge vessels to
use the deep water channel extending out fromthe east bank.
Appel l ant testified that small boats usually ran in the m ddl e of
this part of the river in order to | eave the deep water free for
| arge ships. Therefor , there is no doubt that the maneuver of the
ZENITH, in angling across the river, was a reasonabl e change of
course which Appellant shoul d have anti ci pat ed.

In addition, it is noted that the prohibition against the
overtaken vessel crowding the overtaking vessel, is prefaced by the
words, in Rule 22(b), "after an agreenent has been reached."” These
words are not contained in the conparable Inland Rule.

Appel | ant cannot be excused, for his failure to obey Rule
22(b), on the theory that it was "common practice" for tug boats on
the Mssissippi River to fail to answer signals and, therefore,
Appel | ant' s conduct was not a departure fromthe "accepted
standards of care under the circunstances.” The wording of the
statute is perfectly clear that the overtaking vessel shall not,
under any circunstances, attenpt to pass until after the overtaken
vessel has assented by answering with the sane signal. Despite the
fact that tug boats on the M ssissippi River often violate the
Pilot Rules by failing to answer signals, pilots on |arger vessels

are still bound to carry out their obligations under the Pil ot
Rules. It is noted that one of Appellant's w tnesses stated that
he had backed down his vessel on numerous occasi ons when tug boats
did not answer the signals sounded by the witness' vessel. It is

al so apparent fromthe evidence that quite often the tug boats do
not sinply ignore the signals of others but do not hear them
because of the noisy engines of the tug boats. This is reason for
added precaution on the part of the pilot of a |arger vessel.
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The weight of judicial authority is overwhel mng that the
overtaking vessel's attenpt to pass w thout having obtained the
assent of the overtaken vessel is a fault which i nposes sole, or
joint, responsibility upon the overtaking vessel when there is a
collision. The ESSO was clearly an overtaking vessel but Appell ant
did not make all owance for the possibility of a dissenting signal
by the ZEN TH al t hough he was legally obligated to keep the ESSO
under control and remain a safe distance astern of the ZEN TH unti
an overtaki ng agreenent was established. (See Headquarters Appeal
Nos. 655 and 724.) Hence, | conclude that Appellant was guilty of

negl i gence rather than sinply an error of judgnent.

PO NT |V

In view of Appellant's prior unblem shed record and the
di sm ssal of the Second Specification, the order of the Exam ner
dated at New Ol eans, Louisiana, on 30 Novenber, 1953, is nodified
to read as foll ows:

ORDER

That License No., 180704, and all other |icenses and docunents
| ssued to Appellant by the United States Coast CGuard or its
predecessor authority, are hereby suspended for a period of three
(3) nonths. This suspension shall not becone effective provided no
charge under R S. 4450, as anended (46 U.S.C. 239), is proved
agai nst Appellant for acts commtted within twelve (12) nonths of
30 Novenber, 1953.

As so MODI FI ED, said Order is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D.C., this 4th day of January, 1955.
***x*x  END OF DECI SION NO 782 *****
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