Appeal No. 771 - WILLIAM H. SEARSv. US - 18 October, 1954.

In the Matter of License No. R-10233 and Merchant Mariner's
Docunment No. Z-154435-D2
| ssued to: WLLIAMH SEARS

DECI SI ON AND FI NAL ORDER OF THE COMVANDANT
UNI TED STATES COAST GUARD

771
WLLI AM H SEARS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 4 Septenber, 1954, an Exam ner of the United
States Coast Guard at New York, New York, suspended License No.
R-2615 (renewed as License No. R-10233) and Merchant Mariner's
Docunment No. Z-154435-D2 issued to WIlliamH Sears upon finding
himguilty of m sconduct based upon a specification alleging in
substance that while serving as a Radi o OQperator on board the
Ameri can SS URUGUAY under authority of the |icense and docunent
above described, on or about 7 August, 1953, while said vessel was
at sea, he wongfully failed to performhis duty due to
I nt oxi cati on.

On 31 August, 1953, Appellant was served with the charge and
specification and he was ordered to appear at a hearing on 2
Septenber, 1953. Appellant did not put in an appearance at the
desi gnated place on 2 Septenber, 1953, or at any tine thereafter
prior to the conpletion of the hearing on 4 Septenber, 1954. On

the latter date, the hearing was conducted in absentia and
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the Exam ner entered a plea of "not guilty" to the charge and
specifications on behalf of Appellant.

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence a certified copy of and
extract fromthe Shipping Articles of the URUGUAY as well as a
certified copy of an entry contained in the ship's Oficial
Logbook.

At the conclusion of the hearing, having heard the argunent of
the I nvestigating O ficer and given himan opportunity to submt
proposed findings and concl usi ons, the Exam ner announced his
findings and concluded that the charge had been proved by proof of
the specification. He then entered the order suspending
Appel l ant's License No. R-2615, Merchant Mariner's Docunent No.
Z-154435-D2, and all other licenses and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
authority, for a period of 18 nonths - 6 nonths outri ght suspension
and 12 nont hs suspension on 12 nonths probation fromthe date of
the termnation of the outright suspension.

Fromthat order, this appeal has been taken, and it is urged
that the regulations issued by the Federal Conmmuni cations
Conmm ssion state that radi o watches shall begin when the ship
enters the open sea; the log entry shows Appellant was relieved at
1835 al though the ship did not enter the open sea until 1838;
Appel | ant was not drunk or asleep but he was relieved at 1835 to
obtain treatnment for a cut on his forehead; the ship's physician
told Appellant to take off the remainder of his watch because of
the cut; the Investigating Oficer told Appellant that he was not
required to attend the hearing; and Appellant has never been drunk
or asleep on watch. Appellant contends that the order is
excessive, the decision should be set aside and he should be
granted a rehearing in order to have an opportunity to submt his
def ense.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT
On 7 August, 1953, Appellant was serving as Second Assi stant
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Radi o Operator on board the Anerican SS URUGUAY and acting under
authority of his License No. R-2615 and Merchant Mariner's Docunent
No. Z-154435-D2.

The URUGUAY got underway from Ri o de Janeiro, Brazil, at 1800
on 7 August, 1953, with Appellant on watch as radi o operator. At
1835, Appellant was found drunk and asl eep while on watch. He was
renmoved fromthe watch because he was unable to performhis duties
due to his intoxicated condition. Consequently, Appellant was
relieved for the remai nder of his watch and | ogged one-half day's
pay for this offense.

Appellant's only prior disciplinary record consists of a one
nmont h' s suspension in 1944 for failure to join.

OPI NI ON

There is no nerit in the points raised by Appellant in his
appeal. He was given anple opportunity to present his defense
before the Exam ner but Appellant waived that right when he fail ed
to appear at the hearing. The Investigating Oficer testified that
he i nformed Appellant that the hearing would proceed wthout his
presence if he did not appear.

Appel | ant contends that he could not have commtted an of fense
because the ship was not on the open sea until three mnutes after
he was relieved. Title 47 CF. R 8.202(a) requires that a
“continuous and efficient" radio watch shall be kept while "outside
a harbor or port." Regardless of whether the ship was outside the
har bor at 1835 when Appellant was relieved, he was guilty of the
of fense for the duration of his watch period which extended after
1838. The evidence shows that Appellant was relieved because of
his intoxicated condition rather than due to a cut on his forehead
as contended by Appell ant.

Since the radi o equi pnent and its operator constitute the only
conti nuous conmuni cati on between the ship at sea and the rest of
the world, the radio operator has a very heavy responsibility to
properly performhis duties while on watch. The safety of
personnel and property - on Appellant's ship or other ships - m ght
be | argely dependent upon his alertness in case of energency.
Therefore, | do not think that the order of the Examner is
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excessive. But considering the mtigating circunstance presented by
Appel l ant's prior good record, the order of the Exam ner dated at
New York, New York, on 4 Septenber, 1953, will be nodified as
fol | ows:

ORDER

Appel l ant's License No. R-10233, Merchant Mariner's Docunent
No. Z-154435-D2, and all other |icenses, certificates and docunents
| ssued to Appellant by the United States Coast Guard or its
predecessor authority, are hereby suspended for a period of six (6)
nonths | ess that portion of the original six (6) nonths suspension
whi ch has been served.

The above |icenses, certificates and docunents are further
suspended for an additional period of six (6) nonths but the latter
suspensi on shall not becone effective provided no charge under R S.
4450, as anended (46 U.S.C. 239), is proved agai nst Appellant for
acts commtted during the period of outright suspension or for acts
committed within twelve nonths fromthe date of the term nation of
t he outri ght suspension.

As so MODI FI ED, the order of the Exam ner is
AFFI RVED.

A. C. R chnond
Vice Addmral, U S. Coast @Guard
Commandant

Dat ed at Washington, D. C., this 18th day of October, 1954.

*xx*x*x  END OF DECI SION NO. 771 **=***
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