Appeal No. 759 - ARTURO SEMIDEY v. US - 16 August, 1954.

In the Matter of Merchant Mariner's Docunent No. Z-595729
| ssued to: ARTURO SEM DEY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

759
ARTURO SEM DEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 9 June, 1954, an Exam ner of the United States Coast CGuard
at New Ol eans, Louisiana, revoked Merchant Mariner's Docunent No.
Z- 595729 issued to Arturo Sem dey upon finding himguilty of
m sconduct based upon a specification alleging in substance that
while serving as a steward utilityman board the Anerican SS
QUI SQUEYA under authority of the docunent above described, on or
about 7 June, 1954, while said vessel was in the port of New
Ol eans, Louisiana, he wongfully had a quantity of marijuana in
hi s possessi on.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the two possible results of the hearing - revocation or dismssal.
Al t hough advised of his right to be represented by counsel of his
own sel ection, Appellant voluntarily agreed to proceed w t hout
counsel. He entered a plea of "not guilty" to the charge and
specification proffered against him
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Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of three United
St ates Custons enpl oyees.

I n defense, Appellant offered in evidence his own sworn
testinony. He stated that he had | oaned the trousers in which the
marijuana was found to a native in Puerto Barrios, Guatenala, while
the latter was hel ping Appellant with his work on the ship for
about three hours; Appellant saw the native snoking a marijuana
cigarette on deck and told himnot to do that on the ship; and the
native put out the cigarette and placed it in a pocket of the
trousers Appellant had | oaned him Appellant repeatedly testified
t hat he could not produce any witness fromthe ship who had seen
this native working for Appellant.

At the conclusion of the hearing, having heard the argunent of
the I nvestigating Oficer and given both parties an opportunity to
subm t proposed findings and concl usi ons, the Exam ner announced
his findings and concl uded that the charge had been proved by proof
of the specification. He then entered the order revoking
Appel l ant's Merchant Mariner's Docunent Do. Z-595729 and all other
| i censes, certificates and docunents issued to this Appellant by
the United States Coast Guard or its predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat :

PO NT A The Investigating Oficer did not sustain the burden
of proof as required by 46 C.F. R 137.09-50(a). Appellant
consi stently deni ed consci ous know edge of the possession of
marijuana. Even know ng possession of such a small quantity of
marijuana is not "wongful" because it could not be used or sold.
The anount of marijuana under consideration is totally useless for
any purpose what soever.

PO NT B. The findings, decision and order of the Exam ner are
not supported by reliable, probative and substantial evidence as
required by 46 C F. R 137.21-5.

PO NT C. The findings, decision and order of the Exam ner are
contrary to the evidence and the | aw.
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PO NT D. The order of revocation is excessive in view of
Appel | ant' s good character and conduct, his honorabl e di scharge
fromthe United States Naval Service, his responsibility to support
his famly, and the circunstances surroundi ng the all eged offense.
The order should be nodified; or the decision should be reversed
and the charge and specification di sm ssed.

APPEARANCES: Emanuel Friedman, Esquire, of New York City, of
Counsel .

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 7 June, 1954, Appellant was serving as a steward utilityman
on board the Anerican SS QU SQUEYA and acting under authority of
his Merchant Mariner's Docunent No. Z-595729 while the ship was in
the port of New Ol eans, Louisiana.

On this date, a routine search of the ship was conducted by
the U S. Custons authorities. One of the Port Patrol Oficers
searched Appellant's quarters and his person. In a pocket of the
khaki work trousers which Appellant was wearing at the tine, the
Port Patrol Oficer found fragnents of a substance which he
suspected was nmarijuana. Consequently, separate sweepings were
taken fromall four pockets of this pair of trousers. |ndividual
anal ysi s di scl osed that each of the four sanples contained
mar i j uana.

When questioned by a Custons Agent, Appellant clained that he
had no know edge concerni ng the presence of the marijuana and that
he never carried or used it. He also stated that a native who
hel ped Appellant with his work in a foreign port nust have put the
marijuana in the trousers when Appellant had | oaned themto the
native.

OPI NI ON

The only evidence presented in this case consists of fragnments
of marijuana gl eaned fromthe pockets of the Appellant. Wile such
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fragnents were established to be marijuana by chem cal anal ysis,
the total quantity was so mnute as not to present a hazard per

se. In ny opinion, such evidence, standing al one, and w t hout
ot her supporting facts or circunstances, is insufficient to sustain
the charge in this case.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
9 June, 1954, is SET ASIDE, VACATED and REVERSED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 16 day of August, 1954.
**x**  END OF DECI SION NO. 759 ****x*
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