Appeal No. 756 - WILLIE WILLIAMSv. US - 2 August, 1954.

In the Matter of Merchant Mariner's Docunent No. Z-112278-D2(R)
| ssued to: WLLIE WLLIAMS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

756
WLLIE WLLI AMS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-19

By order dated 22 January, 1954, an Exam ner of the United
States Coast Guard at Long Beach, California, revoked Merchant
Mariner's Docunment No. Z-112278-D2(R) issued to Wllie WIIlians
upon finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as a cook and baker in the
service of the American SS MORVACVAR under authority of the
docunent above descri bed, on or about 31 Decenber, 1953, while said
vessel was in a donestic port of the United States, he assaulted
and battered a nenber of the crew, Felix Trisan, wth a dangerous
weapon; to wt, a sharp instrunent.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
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statenent and introduced in evidence the testinony of Felix Trisan
and Kenneth F. Huntington who was an enpl oyee of the shi powner and
w t nessed the encounter between Appellant and Tri san.

I n defense, Appellant offered in evidence his own sworn
testinony and that of a Mss Canpbell who was at the bar where the
two conbatants had been shortly prior to their fight. Appellant
stated that Trisan canme frombehind a car and hit Appellant; Trisan
pul | ed out a small dagger; Appellant ran around the car and broke
hi s whi sky bottle to defend hinself; Appellant grabbed Trisan from
behi nd and pinned down his arns; and Trisan was cut by the broken
bottle while he was struggling to get free.

At the conclusion of the hearing, having heard the argunents
of the Investigating officer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No.
Z-112278-D2(R) and all other licenses, certificates and docunents
I ssued to this Appellant by the United States Coast CGuard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
that the findings and order are not supported by the evidence, the
findings are contrary to the testinony, and the order is extrenely
harsh and an unjust deprivation of livelihood. appellant further
clains that at no tine did he testify that he struck Trisan with
the broken bottle so Trisan nust have gotten cut when he was
squirmng to get free from Appell ant while he had his arns wapped
around Appellant; the fact that Appellant was not charged with
using a razor (although Trisan seened positive, at the tinme of the
heari ng, that the weapon was a razor) indicates that Trisan becane
convinced that it was a razor at sone tinme after his original
statenent; Trisan testified that no one el se was present when
Appel l ant started slashing with the razor but M. Huntington
testified that there were three nen in the group; Trisan's
testinony that he and Appellant rode back to the dock in the sane
aut onobi | e was shown by Appellant to be false; and this and the
many ot her inconsistencies in Trisan's testinony inpeached his
credibility. In conclusion, Appellant contends that although there
was not insufficient evidence to find him"guilty", the evidence
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does not warrant the Exam ner concluding that this offense al one
justifies the revocation of Appellant's docunent; that Appellant's
prior record does not indicate a fighting disposition; and that his
prior record should not be used against himin this case because it
does not contain any offenses of a simlar nature.

APPEARANCES: M chael J. Yelovich, Esquire, of San Pedro,
California of Counsel.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 31 Decenber, 1953, Appellant was in the service of the
American SS MORMACMAR and acting as a cook and baker under
authority of his Merchant Mariner's Docunent No. Z-112278-D2(R)
while the ship was at a Standard G| Conpany dock in San Pedro,
California.

Shortly after 1700 on this date, Appellant and Trisan left the
409 CAub in San Pedro where they had both been drinking but they

had not been sitting together. It is not clear whether the two nen
returned to the vicinity of the ship in the sane autonobile or
different autonobiles. |In any event, the two nen arrived at the

gate to the dock at about 1730.

At this tinme, Appellant was wearing a suit coat in addition to
a topcoat or an overcoat; or he was wearing only a suit coat.
Trisan was not wearing any type of coat over his shirt.

Tri san passed through the gate and wal ked down the dock
towards the ship with a bottle of whisky in his |left hand.
Appel l ant was with the ships's Chief Cook as they proceeded through
the gate in the direction of the ship.

At sone point, Appellant suddenly attacked Trisan with a
straight razor. Wen Trisan put up his right armto protect
hi nrsel f, he received a cut about six inches |long on his right arm
and a seven inch cut on his hand. Trisan fell down, broke his
bottl e of whisky and received a third cut approximtely two inches
|l ong on the right side of his stomach. As a result of these
Injuries, Trisan was hospitalized for a week. Appellant was not
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i njured and he returned to the ship but was |ater arrested by the
| ocal police before the ship sail ed.

Appel lant's prior record consists of three offenses of absence
over | eave and two offenses of failure to join.

OPI NI ON

The points raised on appeal are considered to be w thout
nerit. Rather than a prolonged discussion of all Appellant's
contentions, it is sufficient to note several factors which very
strongly indicate that Appellant was not acting in self-defense as
he contends. M. Huntington saw the disturbance fromthe
wat chman' s shack whi ch was about 150 feet fromthe scene of the
cutting. M. Huntington testified that the dock was
sem -illum nated and that a nan wearing an overcoat or a topcoat
wi el ded a weapon which M. Huntington thought was a razor or a
knife. Due to the poor lighting on the dock, it is quite
conceivable that M. Huntington m stook Appellant's suit coat for
an overcoat or a topcoat. (Appellant hinself testified that he had
on a suit coat and that Trisan was not wearing any coat.) But it is
very inprobable that M. Huntington thought the person with the
weapon had on a topcoat or overcoat if he did not have any coat on
at the time. Also, it seens alnost certain that Appellant would
have received sonme injury if Trisan had used a dagger; that Trisan
coul d not have received his injuries while his arns were pinned by
Appel | ant; that Appellant's account of the incident is not
accurate; and that Appellant could not have been acting in
sel f-def ense (when he cut Trisan) if Appellant was able to pin down
Trisan's arns by grabbing himfrom behind.

M. Huntington's testinony supports Appellant's statenent that
he was wal ki ng down the dock with the Chief Cook. Trisan's failure
to notice the presence of the Chief Cook is understandabl e under
the circunstances. It would have been advisable to obtain the
testinony of the Chief Cook but this was probably not done due to
the fact that the ship sailed a short tine after the incident in
gquestion. Appellant did not request, at any tine, that the
testimony of the Chief Cook be obtained. The testinony of one of
the two known disinterested witnesses corroborates Trisan's
testinony that Appellant was the aggressor and attacked Trisan with
a razor.
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The issue as to whether Appellant and Trisan returned to the
dock in the sane autonobile is not resolved by Mss Canpbell's
testinony. She testified in agreenment with Appellant's testinony
that he did not return to the ship in the sane autonobile with
Trisan. But she also stated that a person nanmed "WIllie"
(Appellant's first nane) got in the car with Trisan; and that she
had nmet Appellant prior to neeting himin the 409 Cub on 31
Decenber .

It also seens clear that Trisan's right arm and hand were cut
by Appellant's razor. The third cut was the direct result of
Appel l ant's attack whether the cut was nmade by the razor or by
broken gl ass when Trisan fell and broke his bottle of whiskey.

The testinony of Appellant and Trisan was directly conflicting
as to who the aggressor was. The Exam ner, as the trier of the
facts who heard and observed the two nen when they testified, was
I n the best position to judge the credibility of the wtnesses and
he substantially rejected the material portions of Appellant's
testinony and accepted Trisan's testinony. |In the absence of a
di sclosure in the record of an irrational test of credibility by
the Exam ner, his choice with respect to conflicting testinony wl|l
not be questioned on appeal.

For these reasons, | conclude that the findings and order are
supported by the evidence regardl ess of whether Appellant's prior
record is taken into consideration. Although | agree with
Appel l ant's contention that his prior record should not be used
against himin this case because such record does not contain any
of fenses of a simlar nature, the order of revocation wll be
sust ai ned because of the vicious nature of the attack upon Trisan
and the serious injuries received by him

ORDER

The order of the Exam ner dated at Long Beach, California, on
22 January, 1954, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant
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Dated at Washington, D. C, this 2nd day of August, 1954.

*xxxx END OF DECI SION NO. 756 ****»
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