Appeal No. 749 - JOE TORRES SANTOS V. US - 29 June, 1954.

In the Matter of Merchant Mariner's Docunent No. Z-60264
| ssued to: JCE TORRES SANTOS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

749
JOE TORRES SANTOS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 15 April, 1954, an Exam ner of the United
States Coast Guard at New York, New York, revoked Merchant
Mariner's Docunent No. Z-60264 issued to Joe Torres Santos upon
finding himguilty of m sconduct based upon three specifications
all eging in substance that while serving as a cabin class bedroom
steward on board the Anerican SS AMERI CA under authority of the
docunent above descri bed, on or about 21, 22 and 23 Decenber, 1953,
whil e said vessel was at sea, he wongfully nolested a female
passenger, Ms. Beverly Burdish, by kissing her on 21 Decenber; and
I morally attacking her on each of the |atter two dates above.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own selection and he entered a plea of "not guilty"
to the charge and each specification proffered against him

I n defense, counsel for Appellant did not offer any evidence
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but he made a statenent to the effect that Ms. Burdish's statenent
and deposition are not in accord and Appellant's innocence is

I ndi cated by the fact that he nas never had any trouble during 31
years of going to sea and working for passengers.

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence Ms. Burdish's statenment and
deposition are not in accord and Appellant's innocence is indicated
by the fact that he has never had any trouble during 31 years of
going to sea and working for passengers.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the three specifications. He then
entered the order revoking Appellant's Merchant Mariner's Docunent
No. Z-60264 and all other licenses, certificates, endorsenents and
docunents issued to this Appellant by the United States Coast CGuard
or its predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
that the deposition by Ms. Burdish and her statenent attached to
the log entry differ in several respects; a deposition should be
obt ai ned fromthe woman passenger who shared the cabin with Ms.
Burdi sh; and Appellant's clear record for 31 years at sea indicates
that he is a responsible seaman.

APPEARANCES: M. St. Cair Parris, NMU Representative.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a voyage including the dates of 21 through 23 Decenber,
1953, Appellant was serving as a cabin class bedroom steward on
board the Anmerican SS AMERI CA and acting under authority of his
Merchant Mariner's Docunent No. Z-60264. The Ship was at sea
during nost of the above three dates.

Appel l ant's duties included servicing the cabin which Ms.
Burdi sh shared with her two daughters who were one and three years
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old. Another woman shared the cabin until she di senbarked on 22
Decenber,

At about 0700 on 21 Decenber, 1953, Appellant entered Ms.
Burdi sh's cabin while she was still asleep in the upper berth. He
clinbed up the | adder to her berth and awakened her by ki ssing her
on the face. Ms Burdish pushed Appellant away and he |left the
cabin. At this tinme, the other woman who occupi ed the cabin was
asl eep.

At approximately 2100 on the evening of 22 Decenber, 1953,
Ms. Burdish |let Appellant cone into her cabin while she was
putting her children to bed. Appellant entered the cabin on the
pretext of show ng Ms. Burdish a new coat he had purchased. She
| ooked at the coat and he then refused to | eave when she told him
to do so. Instead, Appellant used physical force in trying to
persuade her to have sexual relations with himwhile he was
exposing hinself and attenpting to press hinself against her. Ms.
Burdi sh finally persuaded Appellant to | eave her cabin.

At about 1100 on 23 Decenber, 1953, Appellant entered Ms.
Burdi sh's cabin while she was sitting in the |ower berth with her
feet on the deck. Appellant pushed her back on the berth and again
used physical force by pressing his body against her. Ms. Burdish
pushed Appellant away and he |left the cabin.

Shortly thereafter, Ms. Burdish reported these three
I nci dents, and several prior ones of a |ess serious nature, to the
Cabin O ass Purser.

OPI NI ON

The points raised on appeal are considered to be w thout
nerit. The depositions of Ms. Burdish, dated 4 March, 1954, is in
substantial agreenent, in al material respects, wth her prior
statenment of 23 Decenber, 1953, which was attached to the ship's
O ficial Logbook.

Appel | ant had anpl e opportunity during the course of the
hearing to obtain the deposition of the other woman who shared the
cabin wwth Ms. Burdish. The hearing was continued, fromtine to
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tinme, over a period of nore than three nonths; and the Exam ner
made it perfectly clear to Appellant and his counsel that they
woul d have to submt an application to take a deposition as well as
submtting a copy of interrogatories to the Exam ner and the

| nvestigating Oficer. The record does not disclose that Appellant
or his counsel nade any attenpt to follow this procedure.

In view of the flagrantly inproper advances nade by Appell ant,
the order of revocation will be sustained despite his prior
unbl em shed record over a |long period of years. The shipowners and
their enployees owe a duty to protect their passengers agai nst
| mmodesty of approach and any interference with the passengers'
person. Appellant has grossly abused the privilege to be able to
wor k on Anerican nerchant vessels and he has thereby forfeited this
privil ege.

ORDER

The order of the Exam ner dated at New York, New York, on 15
April, 1954, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dated at Washington, D. C, this 29th day of June, 1954.
**x**  END OF DECI SION NO. 749 ****x*
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