Appeal No. 746 - OSCAR F. A. MADERE v. US - 16 August, 1954.

In the Matter of Merchant Mariner's Docunent No. Z-239444
| ssued to: OSCAR F. A. MADERE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

746
OSCAR F. A MADERE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 4 January, 1954, an Exam ner of the United States Coast
GQuard at New Ol eans, Louisiana, revoked Merchant Mariner's
Docunent No. Z-239444 issued to OGscar F. A Madere upon finding him
guilty of m sconduct based upon a specification alleging in
substance that while serving as a bedroom steward on board the
American SS DEL SUD under authority of the docunent above
descri bed, on or about 17 Decenber, 1953, while said vessel was in
the port of New Ol eans, Louisiana, he wongfully had a quantity of
marijuana in his possession.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and specification proffered against him

Ther eupon, the Investigating Oficer and counsel for Appellant
made their opening statenents and the Investigating Oficer
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I ntroduced in evidence the testinony of four United States Custons
enpl oyees.

I n defense, Appellant offered in evidence the testinony of his
two roonmates on the ship. They stated that Appellant was a person
of good character and they had never seen or suspected hi m of
snoki ng marijuana. Appellant also testified under oath and stated
t hat he has never used marijuana and did not know that marijuana
was i n his clothing.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunment No. Z-239444
and all other licenses, certificates and docunents issued to this

Appel | ant.

Fromthat order, this appeal has been taken, and it is urged
t hat :

PONT I. Al wtnesses agai nst Appellant were U S

Custons enpl oyees. Their testinony shoul d have been given

| ess wei ght than that of Appellant and his two character

W tnesses. The testinony of the latter two nen was unrebutted
and they were in a better position to observe Appellant.

Al so, Appellant deni ed, under oath, any know edge as to how
the all eged marijuana gl eanings got into his trousers.

PONT I'l. An indispensable witness, in the chain of

evi dence agai nst Appellant, did not testify. This casts doubt
upon the authenticity of the contents of the envel ope produced
at the hearing because such contents were not identified as

t he substance which had been taken from Appellant's trousers.

PONT I1l. It is cruel and unusual punishnment to apply a
hard and fast rule of revocation in order to convict a man,
with a previous unbl em shed record of good conduct during 14
to 16 years at sea, on such mnute evidence. Appellant's
deni al under oath is supported by his perfect record.
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Appel | ant al so resubm tted the proposed findings and
concl usi ons which were individually ruled upon by the
Exam ner.

I n concl usion, Appellant contends that the decision of the
Exam ner was erroneous and contrary to the weight of the | aw and
the evidence. It is submtted that the order should be reversed or,
alternatively, nodified to a period of suspension.

APPEARANCES: Messrs. LeBl anc and Donal dson, of New Ol eans,
Loui siana, by MIton L. LeBlanc, Esquire, of
Counsel .

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 17 Decenber, 1953, Appellant was serving as a bedroom
steward on board the Anerican SS DEL SUD and acting under authority
of his Merchant Mariner's Docunment No. Z-239444 while the ship was
at New Ol eans, Louisiana, upon conpletion of a foreign voyage. On
this date, a routine search of the ship was conducted by the U S
Custons aut horities.

Port Patrol O ficer Vera searched Appellant's |ocker in his
presence. O ficer Vera renoved a pair of soiled khaki work
trousers fromthe bottom of Appellant's |ocker and found, in the
| eft side pocket of the trousers, fragnent of slightly green
vegetable matter which O ficer Vera thought was marijuana. For
this reason, he placed these fragnents and the contents of the
ot her pockets of the khaki trousers in a paper cup. The total
sanpl e consi sted of approxi mately one grain of |eaves, stens and
ot her vegetable matter. Appellant admtted ownership of the
trousers. Another sanple of vegetable matter was taken froma
towel used by Appell ant.

Upon analysis at the U S. Custons Laboratory in New Ol eans,
t he substance obtained fromthe trousers was found to contain
marijuana. The sanple obtained fromthe towel did not disclose any
marij uana content.
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OPI NI ON

The only evidence presented in this case consists of fragnments
of marijuana gl eaned fromthe pockets of the Appellant. While such
fragnents were established to be marijuana by chem cal anal ysis,

the total quantity was so mnute as not to present a hazard per

se. In ny opinion, such evidence, standing al one, and
wi t hout other supporting facts or circunstances, is insufficient to
sustain the charge in this case.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
4 January, 1954, is SET ASIDE, VACATED AND REVERSED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 16th day of august, 1954.

*xxxx  END OF DECI SI ON NO. 746 **x*»
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