Appeal No. 734 - ANTONIO JOSE DA SILVA v. US- 8 April, 1954.

In the Matter of Merchant Mariner's Docunent No. Z-673223
| ssued to: ANTONI O JOSE DA SI LVA

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

734
ANTONI O JOSE DA SI LVA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 2 COctober, 1953, an Exam ner of the United
States Coast Guard at New York, New York, revoked Merchant
Mari ner's Docunment No. Z-673223 issued to Antonio Jose Da Silva
upon finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as a fireman watertender
on board the Anerican SS VERAGUA under authority of the docunent
above descri bed, on or about 22 August, 1953, while said vessel was
in the port of Santiago de Cuba, he wongfully cut a fellow crew
menber, Anselno Perez, with a dangerous weapon.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the Master's report of the
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injury to Perez, the testinony of Perez and the testinony of the
Juni or Engi neer who was on watch in the engi ne room when Perez was
st abbed.

I n defense, Appellant testified under oath in his own behalf.
Appel l ant stated that he had a fist fight with Perez before
Appel | ant went on watch in the engine roomat 1950 but that he did
not cut Perez. At first, Appellant testified that he did not |eave
the engine roomuntil he was renoved by the police. Later in his
testinony, Appellant stated that he left the engine roomfor about
15 to 20 mnutes to go to the head, and, at that tine, he overheard
sonmeone say that Appellant had hit or killed a man.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunment No. Z-673223
and all other licenses, certificates, endorsenents and docunents
I ssued to this Appellant by the United States Coast CGuard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat :

PONT I. The findings of the Exam ner were clearly

agai nst the weight of the evidence. There were no w tnesses
to the stabbing except Perez and the person who stabbed Perez.
Perez testified that, shortly after the stabbing, he saw
Appel | ant on the upper deck; and also that he did not see the
weapon; he did not recognize the voice of the person and he
did not see who cut hi m because the passageway was poorly
light. Wen Appellant told the Junior Engi neer that Appellant
had either hurt or killed a man, the Third Engi neer thought

t hat Appellant was referring to the fight between Perez and
Appel | ant whi ch occurred before 2000.

PONT Il. The order of the Exam ner was unreasonably

severe in the light of Appellant's prior clear record and the
sharp di spute as to whether Appellant did commt the offense
al leged. At the very npbst, a suspension or probation would be
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nore in order wwth the findi ngs nade.

APPEARANCES: Hernman Panitch, Esquire, of New York Cty, of
Counsel .

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 22 August, 1953, Appellant was serving as a firenman
wat ert ender on board the Anerica SS VERAGUA and acting under
authority of his Merchant Mariner's Docunent No. Z-673223 while the
ship was preparing to depart from Santi ago de Cuba, Cuba.,

At approximately 1945 on this date, Appellant and Perez, who
was serving as an abl e seaman, engaged in a heated argunent
foll owed by an exchange of several blows. Oher nenbers of the
crew separated the two nen and they both went on watch at about
1950 to stand the 2000 to 2400 watch. Appellant's watch station
was in the engine roomwth the Third Assistant Engi neer, the
Juni or Engi neer and ot her personnel. Perez relieved the gangway
wat ch.

At 2145, Perez went to his quarters to get sone cigarettes.
Both his room and Appellant's room opened off a dinmy |ighted
passageway bel ow the nmain deck. Perez stopped to get a drink of
water fromthe fountain which was in the passageway near his room
As Perez was turning around after getting a drink of water, soneone
st abbed Perez in his abdonen with a knife and spoke the Spani sh
word "toma" which neans "take this" or "take that ". Perez did not
recogni ze the voice and he could not tell who the person was
because it was so dark in the passageway. But Perez recognized the
man as the appel |l ant when he went through the door at the end of
t he passageway and onto the weat her deck which was illum nate by
the cargo lights. No one else was in the passageway at the tine of
t he stabbing. Perez went as far as the doorway which was 20 to 25
feet fromthe water fountain and saw Appellant at the top of the
| adder | eading to the deck above. Appellant invited Perez to cone
out and fight. As a result of his wound, Perez summoned assi stance
and he was hospitalized until 3 Septenber, 1953. He was still
recei ving out-patient treatnent nore than a nonth after the date of
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the injury.

Shortly before stabbing Perez, Appellant had left his watch
station after telling the Junior Engineer that he was going to the
head. Appellant returned to the engine roomin about 15 to 20
m nutes and told the Juni or Engineer that he, Appellant, had hurt
or killed a man. The Juni or Engineer did not think that Appellant
was serious when he said this. Shortly afterwards, the | ocal
pol i ce renoved Appellant fromthe ship and held himin custody
until he posted bond in the anmount of $300.

There is no record of prior disciplinary action having been
t aken agai nst Appellant during his eight years at sea on vessels of
the United States Merchant Mari ne.

OPI NI ON

The only issue on the nerits of the case is whether the
evidence is sufficient to establish the identity of the Appell ant
as the person who attacked Perez. Although Perez did not recognize
Appel | ant at the instant he stabbed Perez, Appellant was identified
by Perez when he went through the door between the dark passageway
and the lighted deck. This was only about 20 or 25 feet fromthe
scene of the attack and there was no evidence that anyone el se was
I n the passageway at the tine. In fact, Perez testified that no
one was present except hinself and the person who stabbed him
Agai n, Appellant was identified as the assailant when Perez went to
t he passageway door and saw a nman at the head of the | adder | eading
up to the next deck. Perez stated that he was certain the man he
saw on these two occasions was the Appell ant.

The Juni or Engi neer testified that Appellant had left the
engi ne room at sone tine before 2100; and when Appel |l ant returned,
he stated that he had hurt or killed a man. Prior to obtaining the
testinony of the Junior Engineer, Appellant repeatedly denied that
he had left the engine room But after the Junior Engi neer
testified, Appellant was recalled as a witness. He then naintained
that he had left the engine roomto go to the head; and while he
was gone, he had overheard soneone say that he Appellant had hit or
killed a man.

This self-contradictory testinony by the Appellant casts
consi derabl e suspicion upon his credibility. At the sane tinme, the
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testinony of the Junior Engineer indicates that Appellant had the
opportunity to commt the alleged offense. the testinony of the
Juni or Engi neer and Perez appears to be nmuch nore reliable than
Appel lant's testinony. 1In accord with this evaluation of the

testi nony, the Exam ner accepted the testinony of Perez as to

Appel lant's identification as the assail ant; the Exam ner accepted
the testinony of the Junior Engineer as to what Appellant said when
he returned to the engine room and the Exam ner rejected
Appel l ant's repeated denials that he had commtted the offense. It
has been stated in many judicial opinions that the Exam ner, as the
trier of the facts, is the best judge as to the credibility of

W t nesses whom he observes as they testify in his presence. |
agree that the testinony of Perez and the Junior Engi neer
constitutes substantial evidence to support the allegations
contained in the specification.

| attach no significance to the fact that the junior engineer
t hough that Appellant was tal king about his earlier fight with
Perez when appellant returned to the engine roomand said that he
had hurt or killed a nman. Regardless of what the Junior Engineer's
reaction was to this statenent by Appellant, it was an adm ssion
whi ch further corroborates the testinony of Perez that he was
certain as to the identity of the person who attacked him

Havi ng concl uded that the specification was proved by the
wei ght of the evidence, | do not think there are any circunstances
which nerit mtigation of the revocation order. Every indication
is that this was a preneditated attach wi thout inmedi ate

provocation. |In addition, it was an attack with a deadly weapon
and wi thout any sign of warning to Perez. The statutory duty to
pronote the safety of lives and property at sea wll not permt the

Coast Guard to risk the possibility of the recurrence of such
conduct by Appel |l ant.

ORDER

The order of the Exam ner dated at New York, New York, on 2

Cct ober, 1953 is AFFI RVED.
Merlin O Neil
Vice Admral, United States Coast Guard
Conmmandant
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Dat ed at Washington, D. C., this 8th day of April, 1954.
*x*%x*  END OF DECI SION NO. 734 **x*x
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