Appea No. 722 - ELIO MORALES V. US - 31 December, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-937348
| ssued to: ELI O MORALES

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

722
ELI O MORALES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 1 Cctober, 1953, an Exam ner of the United States Coast
GQuard at New York, New York, revoked Merchant Mariner's Docunent
No. Z-937348 issued to Elio Mirales upon finding himguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as an auditorium attendant on board the Anerican SS
CONSTI TUTI ON under authority of the docunent above described, on or
about 8 May, 1953, while said vessel was at sea, he wongfully
nol est ed El eanor Sette, an infant fenmal e passenger.

At the commencenent of the hearing on 25 May, 1953, Appel |l ant
was given a full explanation of the nature of the proceedings, the
rights to which he was entitled and the possible results of the
hearing. Al though advised of his right to be represented by
counsel of his own selection, Appellant voluntarily elected to
wai ve that right and act as his own counsel. He entered a plea of
“not quilty" to the charge and specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
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statenent and two character w tnesses appeared in behalf of
Appel l ant. The hearing was then continued to await the taking of
depositions in the formof interrogatories and
cross-interrogatories propounded to Sara Graham El eanor Sette and
Ms. Edward Sette, the nother of Eleanor Sette.

On 28 Septenber, 1953, the hearing was reconvened. The
Exam ner had received the depositions of Sara G aham and Ms.
Edward Sette. The O ficer in Charge of the U S. Coast Guard
Merchant Marine Detail at Naples, Italy, reported that Eleanor
Sette was not available for questioning. The Investigating Oficer
agreed to proceed w thout the deposition of Eleanor Sette.

The Investigating Oficer offered in evidence the two
depositions and a certified copy of an extract fromthe official
Logbook of the CONSTITUTION. The deposition of Sara G aham and the
| og entry were received in evidence w thout reservation. The
Exam ner adm tted the deposition of Ms. Edward Sette conditionally
subject to re-exam nation as to whether it constituted an exception
to the hearsay rule.

The I nvestigating Oficer then rested his case and Appel |l ant
declined the opportunity to testify in his own behalf.

At the conclusion of the hearing, having heard the argunent of
the I nvestigating Oficer and given both parties an opportunity to
subm t proposed findings and concl usi ons, the Exam ner announced
his findings and concl uded that the charge had been proved by proof
of the specification. He then entered the order revoking
Appel l ant's Merchant Mariner's Docunent No. Z-937348 and all ot her
| i censes and docunents issued to this Appellant by the United
States Coast Quard or its predecessor authority.

The Exam ner excluded the deposition of Ms. Sette on the
ground that it was not part of the res gestae but that it was
hear say evi dence which could have been used as circunstanti al
evi dence in corroboration of the evidence obtained from El eanor
Sette if her deposition had been taken and placed in evidence.

Fromthe order of revocation, this appeal has been taken, and
it is urged that there is a reasonabl e doubt as to the sufficiency
of the evidence because Appel |l ant was deprived of the opportunity
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to cross-exam ne El eanor Sette or her nother as a result of the
failure to obtain the deposition of the fornmer and the excl usion of
the deposition of the latter. It is requested that the order be
nodi fied to sonething | ess than revocati on because Appell ant has
had a clear record during ten years at sea, he is married and is
the father of four children.

APPEARANCES: Leon Luria, M D., LL.M, of New York City, of
Counsel .

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 8 May, 1953, Appellant was serving as an auditorium
attendant on board the Anerican SS CONSTI TUTI ON and acti ng under
authority of his Merchant Mariner's Docunent No. Z-937348 while the
ship was at sea.

During the afternoon of 8 May, 1953, Appellant took three
cabin cl ass passengers (Eleanor Sette, age 11 1/2; Sara G aham age
11 1/2; and Richard Gaham) into the room adjoining the ship's
novi e auditoriumon the pretext of show ng them around the room
While in the room Appellant grabbed El eanor Sette and attenpted to
t hrow her down. The other two children were frightened and they
ran out of the room Eleanor Sette managed to free herself after
pi nchi ng Appel | ant .

At a hearing conducted by the Staff Captain on the foll ow ng
day, Appellant was confronted and identified by El eanor Sette and
Sara Graham as the man who had nol ested El eanor Sette on the
precedi ng day. Appellant admtted havi ng grabbed her but he stated
that he did this in order to get her out of the room

OPI NI ON

Appel | ant was afforded anpl e opportunity to cross-exam ne not
only El eanor Sette but also an eyewtness to the incident, Sara
G aham at the tinme when he was confronted and identified by the
two girls before the Staff Captain of the ship. Appellant also
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subm tted cross-interrogatories which were answered by Sara G aham
when her deposition was taken.

Al t hough the deposition of Ms. Sette was excluded by the
Exam ner because it consisted of statenments nmade to Ms. Sette by
her daughter several hours after the nol estation occurred, the
deposition of Sara Graham and the | og entry concerning the incident
constitute substantial evidence to support the allegations
contained in the specification.

Because of the seriousness of the offense of nolesting a
passenger on a ship of the United States Merchant Marine, the order

wi || be sustained despite Appellant's prior clear record and the
hardship which this order wll place upon his famly.
ORDER

The order of the Exam ner dated at New York, New York, on 1
Cct ober, 1953, i s AFFI RVED.

Merlin O Neil
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C, this 31st day of Decenber, 1953.

sxxxx END OF DECISION NQ 722 *x**x»
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