Appeal No. 716 - CHARLESA. ELLIOTT v. US- 1 December, 1953.

IN THE MATTER OF MERCHANT MARI NER' S DOCUMENT NO. Z-247207
| ssued to: CHARLES A. ELLIOIT

DECI SI ON AND ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

716
CHARLES A. ELLIOIT

Thi s appeal has been taken in accordance with Titled States
Code 239239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 5 January, 1953, an Exam ner of the United States Coast
GQuard at Long Beach, California, suspended Merchant Mariner's
Docunment No. Z-247207 issued to Charles A Elliott upon finding him
guilty of m sconduct based upon two specifications alleging in
substance that while serving as wi per on board the Anerican SS
EMPI RE STATE under authority of the docunent above described, on or
about 10 Decenber, 1952, he refused to obey a | awful order of the
Chi ef Engineer to turn to; and on or about 27 Decenber, 1952, he
t ook the engi ne room | ogbook fromthe Chief Engineer's room and
threw it over the side of the vessel.

From the Record before ne, it appears Appellant was served the
Charge and Specifications on 29 Decenber, 1952, and was commanded
to appear for the hearing on 5 January, 1953. Appellant then
protested having to remain in port at his own expense for the tine
whi ch world pass until 5 January, 1953; and he indicated that he
woul d not be present at a hearing on that date.
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On this appeal it is contended that Appellant was "under
governnent orders" to reports to the SS NEW LONDON, and | take
of ficial cognizance of Coast Guard records which show Appell ant
j oined the Anmerican SS NEWLONDON on 5 January, 1953, at Yokohans,
Japan, as one of the replacenents for crew nenbers whose articles
had expired on that vessel. Appellant's signing off pay on this
vessel was conputed on the articles for a period which would
I nclude 5 January, 1953. (Qbviously, Appellant could not join a
ship in Yokohama, Japan, and attend a hearing in Long Beach,
California, on the sane date.

It is ny opinion that the date of hearing should have been
advanced to neet Appellant's protest at delay, and under the
ci rcunmstances, it was not proper to conduct the proceedings in
absentia - even though such procedure is |egal when other factors
are present.

ORDER

The Order of the Exam ner dated Long Beach, California, on 5
January, 1953, is VACATED and SET ASIDE. The whole case is
REMANDED t o said Exam ner for such further proceedings as may be
deened appropri ate.

A. C. R chnond
Rear Admiral, U S. Coast Quard
Act i ng Commandant

Dat ed at Washington, D. C., this 1lst day of Decenber, 1953.
*x*x* END OF DECI SION NO 716 ****x*
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