Appeal No. 715 - CHARLESE. ROLL, JR. v. US - 18 December, 1953.

In The Matter of License No. 76544
| ssued to: CHARLES E. ROLL, JR

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

715
CHARLES E. ROLL, JR

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 7 April, 1953, an Exam ner of the United States
Coast Guard at New York, New York, suspended License No. 76544
I ssued to Charles E. Roll, Jr., upon finding himguilty of
m sconduct and negl i gence based upon three specifications alleging
I n substance that while serving as Master on board the Anerican SS
SEAMAG C under authority of the |icense above described, fromon or
about 17 January, 1953, to on or about 30 January, 1953, he
wrongfully navigated the vessel without a valid certificate of
| nspection (m sconduct); fromon or about 27 June, 1952, to on or
about 30 January, 1953, he wongfully navigated the vessel wth
i nsufficient |icensed officers aboard (m sconduct); on or about 2
February, 1953, at Hoboken, New Jersey, he permtted the fire
fighting systemon the vessel to be in an unsafe condition in that
certain valves in the steam snothering system were i noperative
(negligence).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
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the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charges and each specification proffered agai nst
hi m

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence the testinony of two Coast
GQuard Marine Inspection Oficers, the Certificate of |Inspection of
the SEAMAG C, and certified copies of extracts formthe O ficial
Log Book and Shipping Articles of the SEAMAAC. It was stipul ated
that no replacenent for the Third Mate was signed on the Shipping
Articles at any tine.

After counsel for Appellant had conpl eted his opening
statenent, Appellant testified under oath in his own behalf. There
was al so placed in evidence a certified copy of an entry in the
O ficial Log book of the SEAMAG C. Appellant testified that he had
repeatedly requested the ship's agents to contact the Coast Cuard
about the expired Certificate of Inspection; he had signed off the
Third Mate because he was sick and Appell ant had not thereafter
been able to obtain a replacenent; and the steam snothering system
val ves were in operating condition a few days before the date
all eged in the specification.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charges
had been proved by proof of the three specifications. He then
entered the order suspending Appellant's License No. 76544, and all
other valid licenses and docunents issued to this Appellant by the
United States Coast Guard or its predecessor authority, for a
period of three nonths.

Fromthat order, this appeal has been taken, and it is urged
that the decision of the Exam ner rests on technicalities and it is
not supported by reliable, probative and substantial evidence as
required by law. Wth respect to the individual specifications, it
I s contended that:

PO NT 1. “"Captain Roll's behavior with regard to the
annual i1nspection was not a dereliction from
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duty which constitutes m sconduct."”

At three different ports, Appellant requested his agents to
contact the Coast CGuard concerning the expired Certificate of
| nspection of the SEAMMG C. It was too late to contact the Coast
GQuard at San Juan, Puerto R co, after the ship arrived there at
1830; but a waiver would have been issued and the matter left to
the discretion of the Master if the Coast Guard had been notified
at that port. Since Appellant nade a reasonable effort to conply
with the inspection |aws and regulations (46 U S. C 399; 46 C. F.
R 31.01-15), this was not a willful violation or dereliction of
duty resulting in injury, but it was a technical violation which it
Is not the policy of the Coast Guard to consider as m sconduct (46
C F. R 2.50-1(b)).

PONT I'l. "The Exam ner conmtted reversible error in basing

hi s opi ni on upon evi dence whi ch had not been introduced at the
heari ng. The SEAMAG C was not deprived of her Third Mate through
the consent, fault or collusion of her Master. A substitute Third
Mat e was obtained at the first opportunity. There was no violation
of 46 U S. C section 222."

There was uncontradicted testinony by Appellant that the Third
Mate was ill during the entire tinme Appellant was in command;the
Mat e becane unfit for duty because of diarrhea and bl eeding; and a
qgualified replacenent was not obtainable at any port until the ship
arrived at Al bany. Although the Third Mate was signed off by
nmut ual consent, Appellant did not "consent” to the Mate's ill ness.
Therefore, Appellant acted within his statutory rights. (46 U. S
C. 222) in proceeding on the voyage w thout a repl acenent when,
according to his judgnent, the ship was sufficiently manned and
Appel l ant attenpted to obtain a replacenent. Since there was no
Anerican Consul at the port where the Mate was signed off,
Appel | ant used his own judgnent as to the Mate's condition despite
t he opinion of a doctor that the Mate was fit for duty. It was
reversible error for the Exam ner to use a log entry, which was not
in evidence, as a test of the credibility of Appellant's testinony
that he did not think he should rely upon the judgnent of the
doct or who had exam ned the Mate and declared himfit for duty.

PONT Ill. "Captain Roll exercised the due diligence and
care required of a reasonably prudent shipnmaster in inspecting and
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mai nt ai ni ng the steam snot hering system val ves in good worKki ng
order and therefore he was not negligent."

Only one Coast CGuard Oficer testified regarding the steam
snot heri ng val ves and his testinony was so equivocal that it cannot
support a finding that the condition which he found coul d have
exi sted for any neasurable length of time. He would not say that
the val ves were rusted or howlong it would take for themto get in
the condition they were in. The valves were functioning in good
order when the systemwas used to facilitate the discharge of a
cargo of nolasses by heating it. This refutes the evidence that
t he val ves coul d not be used.

I n concl usion, Appellant states that his unbl em shed
prof essional reputation as a Master, his personal reputation, a
j eopardi zation of his career, and the | oss of earnings during the
period of suspension are all at stake; and, therefore, the action
of the Exam ner constitutes a failure of justice when the serious
consequences of his decision are conpared wth the basic |ack of
subst ance and the technicalities upon which his decision rests.

APPEARANCES: Messrs. Dow and Symmers of New York Cty, by
Wl bur E. Dow, Jr., Esquire, and WIIiam War ner,
Esqui re, of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 10 or 11 May, 1952, Appellant relived the Master of the
Anerican SS SEAMAG C, a tanker, while the ship was at Curacao,
Net her| ands West Indies. Appellant served continuously as Master
of the SEAMAG C and under authority of his License No. 76544 from
this time until 2 February, 1953, inclusive. The ship's foreign
voyage whi ch had commenced on 24 February, 1952, was conpl eted on
30 January, 1953, at New YorKk.

On 10 or 11 May, 1952, the Third Mate was treated by a doctor
for diarrhea while the ship was at Curacao. He was exam ned and
treated at the next port, which was Buenos Aires, Argentina, on 4
June, 1952; but the doctor declared that he was fit for duty.
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The ship went next to Cardon, Venezuela, where the Third Mate
recei ved addi tional nedical treatnent froma doctor ashore who al so
was for the opinion that the Third Mate was fit for duty. Neither
the nature of the Third Mate's illness nor nay of the nedical
treatnment given to his was entered in the ship's Oficial Log Book.
Wt hout consulting the doctor, Appellant signed off the Third Mate
by nmutual consent on 27 June, 1952, while the ship was still at
Cardon. The Third Mate was repatriated to New York Gty at the
shi powner's expense. Appellant had been told by the ship's agent
that no replacenent was avail able at Cardon so Appellant sent a
|l etter to the owners requesting another Third Mate. Appellant did
not pronote another nenber of the crewto Third Mate because he did
not think that any of themwas qualified to stand bri dge watches.
Despite attenpts by Appellant to obtain to obtain a replacenent at
various ports, the Third Mate was not replaced prior to the arrival
of the ship at New York on 24 or 25 January, 1953.

The SEAMAGQ C s annual Certificate of Inspection required,
anong ot her things, that the ship should carry a Chief Mate, Second
Mate and Third Mate as |licensed officers in addition to the Master.
After the Third Mate's departure, there remained only a Chief Mate
and Second Mate who alternated watches, with the assistance of the
Appel lant at tinmes, for the remai nder of the foreign voyage which
I ncl uded twel ve crossings of the Atlantic Qcean.

On 21 Decenber, 1952, the Certificate of Inspection of the
SEAMAG C expired while the ship was at panama. After stopping at
three internediary foreign ports, the ship arrived at Guayanilla,
Puerto Rico, on 13 January, 1953. Al though there was no Coast
GQuard Marine Inspection Ofice at this port, which is on the
opposite side of the island from San Juan, Appellant requested the
ship's agent to notify the Coast Guard that the Certificate of
| nspection had expired. There was a Marine Inspection office at
San Juan. A cargo of nolasses was taken aboard at Guayanill a.
Appel l ant did not hear anything, about the Certificate of
| nspection, fromthe agent before the ship departed on 17 january
and proceeded to San Juan where she arrived at 1830 on the sane
date. Again, Appellant asked the agent to contact the Coast CGuard
but this had not been done prior to 2200 when the SEAMAGQ C got
underway for Al bany, (New York, after receiving bunker oil aboard.
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The Coast CGuard office at Al bany, New York, was not contacted
about the Certificate of Inspection while the ship was at this port
from 25 to 30 January, 1953, during which tinme her cargo of
nol asses was di scharged. The sip's cargo heating system and steam
snot hering system were used to soften the nolasses so that it could
be punped ashore. The latter systemis part of the fire fighting
equi pnent of the ship.

On 30 January, 1953, the SEAMAG C noved to Hoboken, New
Jersey, for the annual inspection. On the follow ng norning, a
Coast Guard Marine Inspection Oficer boarded the vessel and during
the course of his inspection he exam ned the steam snot heri ng
system val ves. The Inspector found that there were about ten of
t hese val ves which he could not open with his hands. The val ves
were frozen by a coating which appeared to be sonet hing other than
rust.

there is no record of prior disciplinary action having been
t aken agai nst Appellant. He is 32 years old and has had a Master's
| i cense for about 9 years.

OPI NI ON

PO NT 1I.

The SEAMAG C was required to have on board an effective
Certificate of Inspection issued after satisfactory conpletion of
an annual inspection, 46 United States Code 391, 399. And 46 Code
of Federal Regulations 31.31-15 states that an application in
witing for the annual inspection of a tank vessel "shall be nade
by the master, owner, or agent to the Oficer in Charge, Marine
| nspection, at any local nmarine inspection office, U S. Coast
GQuard, where the vessel may be operating.” There is no evidence
t hat Appellant or an agent prepared such a witten application to
be submtted to the Marine Inspection Ofice at San Juan of Al bany.
As an alternative, Appellant could have requested a wai ver as
provided for in 46 Code of Federal Regulations 154.01. |If such a
wai ver had been applied for and obtained, then violation of the |aw
and regul ati ons woul d have been avoided during the period of tine
alleged in the specification. Appellant testified that he intended
to request a waiver at San Juan but it was too | ate when the ship
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arrived at that port and this action was never taken.

As Master of the vessel, it remained Appellant's
responsibility to conply with the inspection requirenents if the
ship's agents failed him Probably, Appellant could have carried
out this duty if he had delayed the continuation of the voyage
until the follow ng day. Nevertheless, this was a definite
violation of the inspection laws and it cannot be dism ssed on the
specul ative ground that since the Marine Inspection Oficer at San
Juan woul d probably have issued a waiver then this was nerely a
techni cal of fense whi ch should be overl ooked. [In considering
whet her a wai ver woul d have been issued, it is well to renenber
that the ship was heading for heavily trafficked waters while bel ow
her conplenent in licensed officers. |In addition, it seens that
t he Coast CGuard could have been contacted at San Juan as easily as
sonmeone there had been reached in order to nmake arrangenents for
t aki ng bunker oil on board.

Regardl ess of the absence of any resultant injury, this was
clearly an act of m sconduct by Appell ant.

PO NT I1.

As stated in the findings of facts, the Certificate of

| nspection called for three Mates and only two were on board for
the duration of the voyage after the Third Mate signed off the
articles by mutual consent at Cardon on 27 June, 1952. | do not
consider that the reference by the Exam ner to a |log entry which
was not placed in evidence was reversible error because there is
consi derabl e substantial evidence in the record to support the
conclusion that the lack of an officer was prinmarily due to the
fact that Appellant acted inproperly when he rel eased the Third
Mat e by mutual consent at Cardon.

Title 46 United States Code 222 provides that a nmaster may
proceed on the voyage after the vessel has been deprived of the
services of any nunber of the crew "w thout the consent, fault, or
col lusion of the master, owner or any person interested in the
vessel . . . if, in the judgnent of the master, she is sufficiently
manned for such voyage." But regardl ess of whether the nutual
consent discharge was necessarily "consent"” by Appellant wthin the
nmeani ng of 46 U S.C. 222, the fact remains that Appellant permtted

file:////hgsms-lawdb/users/K nowledgeM anagementD...ns/S%208& %20R%20679%20-%20878/715%20-%20ROL L .htm (7 of 10) [02/10/2011 1:08:38 PM]



Appeal No. 715 - CHARLESE. ROLL, JR. v. US - 18 December, 1953.

the Third Mate to | eave, wthout a replacenent, after at |east two
doctors had decided that the Third Mate was "fit for duty." Al so,
there were no entries in the Oficial Log Book as required by 46

U S . C 201 which states, in part, that every case of illness to a
menber of the crew shall be entered in the Oficial Log Book
i ncl udi ng the nature of the illness and the nedical treatnent.

These factors present very strong evidence upon which to base the

I nference that the Third Mate shoul d not have been signed off the
Articles. And Appellant has presented nothing to refute this
except his own opinion that the Third Mate was very ill. Such
evidence is not sufficient to rebut the substantial evidence to the
contrary, even admtting the truth of Appellant's testinony as to
hi s personal opinion of the Mate's condition.

In view of the conclusion that Appellant acted inproperly in
signing off the Third Mate on 27 June, Appellant was qguilty of
m sconduct while navigating the vessel without a Third Mate on
board. Therefore, it is not necessary to consider whether
Appel | ant exerci sed reasonabl e judgnent in determning that the
vessel was sufficiently manned to proceed without a Third Mate. It
follows that Appellant's subsequent attenpts to obtain a
repl acenment do not nerit any consideration except in mtigation of
t he of f ense.

PO NT I'l1.

The Marine Inspection Oficer testified that he tested the
st eam snot heri ng val ves on a Saturday, the norning after the ship
arrived at Hoboken. This nust have been on 31 January, 1953, which
is sufficient to neet the allegation of "on or about 2 February,
1953." The val ves m ght have been operated as |ate as 30 January,
1953, in assisting to discharge the cargo of nolasses. Regardl ess
of how short the period of tinme was during which the valves were
| noperative, it was an offense of negligence, to sone extent, on
the part of Appellant for permtting part of the ship's fire
fighting equipnent to be unavailable for use for any |ength of
tinme.

There is no direct conflict between the testinony of the Coast
GQuard O ficer and Appellant. The forner stated that he coul d not
open the valves on Saturday; and the latter said that they were
used prior to Saturday. The testinony of the two nen was
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substantially in accord with respect to the condition of the val ves
on Saturday. Appellant stated that a Ship's Oficer was freeing up
sonme of the valves at the tinme the Inspector told Appellant that
sone of the valves were frozen.

CONCLUSI ON

There are several mtigating circunstances which | have
considered - Appellant's attenpt to contact the Marine | nspection
Ofice at Puerto Rico through the ship's agent, his efforts to
obtain a replacenent for the Third Mate, the fact that there was
sone basis for the release of the Third Mate since he had received
medi cal treatnent, the probable short period of tinme during which
t he steam snothering val ves were inoperative, and Appellant's prior
unbl em shed record during a period of about 16 years on nerchant
vessels of the United States. For these reasons, the order is
nodified to read as foll ows:

ORDER

That License no. 76544, and all other valid licenses and
docunents issued to Charles E. Roll, Jr. by the United States Coast
GQuard or its predecessor authority, are suspended for a period of
three (3) nonths less any tine (since Appellant surrendered his
Li cense No. 76544 to the Coast Quard) during which Appellant has
not had an effective tenporary license in his possession. The
suspensi on ordered shall not be effective provided no charge under
R S. 4450, as anended (46 U . S.C. 239), is proved agai nst Appell ant
for acts commtted within twelve (12) nonths of the date this order
becones effective by service upon Appell ant.

If this probation is violated, the order for which probation
was granted shall becone effective with respect to all licenses and
docunents here involved, and also any |license or docunent acquired
by Appellant during the period of probation, at such tine as
desi gnated by any Coast Guard Exam ner, finding the violation, and
may be added to or forma part of any additional order which is
entered by such Hearing Exam ner.

As so MODI FI ED, the order of the Exam ner dated at New York,
New York, on 7 April, 1953, is AFFI RVED.
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MERLI N O NEI LL
Vice Admral, U S. Coast uard
Conmandant

Dated at Washington, D. C, this 18th day of Decenber, 1953.
**x**  END OF DECI SION NO. 715 *****
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