Appeal No. 708 - GEORGE E. HARRISv. US - 3 November, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-209666
| ssued to: GEORGE E. HARR S

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

708
GEORGE E. HARRI S

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 2 July, 1953, an Exam ner of the United States Coast CGuard
at Mobile, Al abama, revoked Merchant Mariner's Docunent No.
Z- 209666 issued to George E. Harris upon finding himaguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as a nessman on board the USNS ANACOSTI A under
authority of the docunent above descri bed, on or about 19 January,
1953, while said vessel was at sea, he wongfully had in his
possessi on a narcotic substance; to wit, marijuana.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. After being advised of his
right to be represented by counsel of his own sel ection, Appellant
replied in the affirmati ve when asked if he wi shed to represent
hinsel f. Appellant entered a plea of "guilty" to the charge and
specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
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statenent and introduced in evidence certified copies of two
entries fromthe Oficial Logbook of the ANACOSTIA, and certified
copi es of the Conplaint, Indictnent and Judgnent agai nst Appel | ant
in the United States District Court for the Southern D strict of
California, Southern D vision.

Appel l ant then made a statenent in which he admtted that the
Mast er had found marijuana in Appellant's |ocker; but he al so
stated that he did not know that the substance was narijuana and
t hat he would not have had it in his possession ?? he had known if
was marij uana.

| medi ately after this statenent by Appellant, the Exam ner
announced his findings and concl uded that the charge had been
proved by plea to the specification. He then entered the order
revoki ng Appellant's Merchant Mriner's Docunent No. Z-209666 and
all other licenses, certificates of service and docunents issued to

Appel | ant.

Anmong nunerous other points raised in this appeal it is
contended that Appellant disclainmed know edge of the nature of the
subst ance which was | ater determned to be marijuana; and that
Appel | ant bel i eved the substance to be snoki ng tobacco.

APPEARANCES: M. Vincent F. Kilborn of Mbile, Al abama, by
Wal | ace L. Johnson, of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 19 January, 1953, Appellant was serving as a nessman on
board the USNS ANACOSTI A and acting under authority of his Merchant
Mariner's Docunent No. Z-209666 while the ship was at sea.

During an inspection of the ship on this date, the Master
found, in Appellant's | ocker, a jar containing an "appreciable
gquantity" (Exhibit D) of a substance which the Master thought was
marijuana. Appellant stated that he did not know what the
subst ance was but thought that it was tobacco. Subsequent anal ysis
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di scl osed that it was marijuana.

On 23 January, 1953, Appellant was taken into custody by the
U.S. Custons authorities at San Diego, California. On 11 February,
1953, an indictnent containing two counts was fil ed agai nst
Appellant in the U S District Court for the Southern District of
California, Southern Division. Count One alleged that "on or about
January 22, 1953, in Diego County, California, . . . . defendant
George Edward Harris did knowingly and fraudulently inport and
bring into the United States of Anerica certain nerchandi se, that
Is to say, approximately two ounces, net weight, of marijuana, in
bul k, contrary to law' (18 U.S.C. 545). Count two alleged that "on
or about January 22, 1953, in San Diego County, California,

def endant George Edward Harris did knowi ngly receive, conceal,
and facilitate the transportati on and conceal nent, after
| nportation, of certain nerchandi se, nanely; approxi mately two
ounces, net weight, of marijuana, in bulk, which said nmerchandi se,
as the defendant then and theretofore had been inported and brought
into the United States contrary to law' (18 U S.C. 545).

On 19 March, 1953, Appellant appeared w thout counsel and he
was convicted on his plea of "quilty" to Count Two of the
I ndi ctment. Count One was dism ssed on notion of the U S
Attorney. The inposition of sentence was suspended as Appel | ant
was pl aced on probation for five years and fined $100. The record
does not disclose any additional facts concerning the conviction
under Count Two or why Count One was di sm ssed.

OPI NI ON

Al t hough Appellant entered a plea of "guilty" to the charge
and specification before the Exam ner, Appellant then nade a
statenment which was inconsistent wwth his plea when he stated he
did not have know edge that the substance in his possession was
marijuana. Consequently, the Exam ner should have rejected
Appel lant's plea of "guilty" and entered a plea of "not guilty" in
accordance with 46 C F. R 137.09-45. Appellant should then have
been permtted to testify and to submt other evidence in his own
behal f; and it woul d have been necessary for the Exam ner to
i nclude in his decision a finding of fact as to the credibility of
Appel l ant's statenents in which he denied having know edge that the
substance found in his possession by the Master was narij uana.
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Thi s defect was not cured by the evidence that Appellant had
been convicted in a Federal court of an offense invol ving
marijuana. Title 46 C F. R 137.15-5 states that a judgnment of
conviction by a Federal court is res judicata of the issues decided
by that judgnent; and the Federal court judgnment of conviction is
concl usive, in these proceedi ngs, when the acts form ng the basis
of the charges in the Federal court are the sane as the acts
i nvol ved in these proceedings. No such simlarity of the factual
bases is apparent in this case because the log entry shows that the
Master of the ship found the marijuana in Appellant's possessi on on
19 January, 1953, while the ship was still at sea; but the Federal
court convicted Appellant of having had unlawful dealings with
marijuana on or about 22 January, 1953, after the marijuana had
been inported into the United States. Appellant could not have
been convicted of aid "after inportation” on the basis of the
marij uana which was taken into the Master's custody before the ship
arrived in the United States and three days before the date all eged
in the indictnment. Therefore,the Federal court judgenent of
convi ction was not conclusive in this proceedi ng wherein the
speci fication all eges wongful possession on or about 19 January,
1953.

Al t hough the log entry was sufficient to make out a prima
facie case since it conplies with all the statutory requirenents,
Appel | ant shoul d have been given the opportunity to prove the
possessi on not to have been wongful to the satisfaction of the
Exam ner.

ORDER

The Order of the Exam ner dated at Mbile, Al abama, on 2 July,
1953, is reversed and remanded with instructions to conduct further
proceedi ngs not inconsistent with this decision.

REVERSED and REMANDED.
Merlin O Neil

Dat ed at Washington, D.C., this Third day of Novenber, 1953.
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**xx* END OF DECI SION NO. 708 ****x
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