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In the Matter of Merchant Mariner's Docunent No. Z-760857-D1
| ssued to: JAVES P. McLAUGHLI N

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

609
JAVES P. McLAUGHLI N

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 22 May, 1952, an Exam ner of the United States Coast CGuard
at Baltinore, Maryland, suspended Merchant Mariner's Docunent No.
Z-760857-D1 issued to Janmes P. McLaughlin upon finding himguilty
of m sconduct based upon a specification alleging that while
serving as Chief Cook on board the Anerican SS OREMAR under
authority of the docunent above described, on or about 10 My,
1952, while said vessel was at Puerto de H erro, Venezuela, he did
"wongfully . . . . strike the Chief Mate, M P. Gl usha, who was
then and there in the performance of his duties.” The Exam ner
found two other specifications "not proved"; and he found that
Appel lant did not "threaten" or "assault" the Chief Mate as was
al so alleged in the above specification.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and each specification proffered against him
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Ther eupon, the Investigating Oficer and counsel for Appellant
made their opening statenents and the Investigating Oficer
i ntroduced in evidence the testinony of the Chief Mate and Third
Mat e before resting his case.

I n defense, Appellant testified under oath in his own behalf.
He stated that he had hit the Chief Mate "a gl anci ng bl ow on the
shoul der." (R 21)

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the above specification. He then
entered the order suspendi ng Appellant's Merchant Mariner's
Docunent No. Z-760857-Dl1, and all other valid |icenses,
certificates of service and docunents issued to this Appell ant by
the United States Coast Guard or its predecessor authority, for a
period of twenty days from 20 May, 1952. A tenporary docunent was
| ssued to Appellant on 23 May, 1952.

Fromthat order, this appeal has been taken, and it is urged
t hat al t hough Appellant did strike the Chief Mate, the charge
shoul d be di sm ssed because tenpers were at a high pitch due to
rough treatnent of nenbers of the crew by the Venezuel an sol diers
or police; Appellant's conduct was not unusual for a nerchant
seaman; Appel |l ant had been drinking beer ashore before the bl ow was
struck; the incident was considered so trivial that it was not
| ogged; and the "battery" is not supported by reliable, probative
and substantial evidence.

APPEARANCES: Sol onon Kapl an, Esquire, and Sol C. Berenholtz,
Esquire, of Baltinore, Maryland, of Counsel

Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 10 May, 1952, Appellant was serving as Chief Cook on board
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the American SS OREMAR and acting under authority of his Merchant
Mariner's Docunent No. Z-760857-D1 while the ship was at Puerto de
H erro, Venezuel a.

On this date, Appellant returned to the ship with other
menbers of the crew. He had been drinking while ashore and was
irritated by the | ocal police or soldiers who had escorted the
seanen back to the ship and then remai ned on the dock. The Chief
Mat e ordered Appellant off the deck so that the work of | oading the
vessel could be continued. Appellant obeyed the order reluctantly
and the Chief Mate pushed Appell ant al ong the passageway when he
did not nove fast enough. Just after the Chief Mate shoved
Appel lant into the Ordinary Seanen's forecastle, Appellant struck
a bl ow which glanced off the Chief Mate's left arm and shoul der in
t he presence of other crew nenbers. There was no further trouble
and Appel |l ant obeyed the Chief Mate's order to stay in the
forecastle. There was no | ogging of this incident.

Appel lant's prior disciplinary record during his six years at
sea in the American Merchant Marine consists of a one nonth
suspensi on on three nonths probation from 3 January, 1952, for
bei ng absent w thout |eave and taking |iquor aboard ship.

OPI NI ON

The contentions presented in this appeal are entirely w thout
nerit. There is reliable, probative and substantial evidence that
Appel l ant commtted the serious breach of discipline of striking
one of the ship's officers. Appellant admtted this by his own
testinmony. His drinking was no excuse. The Exam ner saw fit to
| npose a conparatively |ight suspension because of the surroundi ng
circunstances and the fact that the incident was not |ogged. The
evi dence di scloses that there was no fight in the usual sense of
the word; and the Exam ner found that Appellant was guilty of no
of fense other than the single glancing bl ow which struck the Chi ef
Mate. But this offense alone is considered to be nore than anple
to support the suspension inposed despite the extenuating
ci rcunstances. Therefore, | shall, in effect, sustain the order of
t he Exam ner.

For the purpose of preventing a retroactive order and also to
take into consideration the two day period between 20 May and 22
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May, on which latter date the order was served on Appellant by the
Exam ner, the order is reworded as foll ows:

ORDER

That your Merchant Mariner's Docunent No. Z-760857-D1, and all
other valid licenses, certificates of service and docunents issued
to Janmes P. MLaughlin by the United States Coast Guard or its
predecessor authority, are hereby suspended for a total period of
ei ghteen (18) days to run during any period on and after 22 My,
1952, during which Appellant has neither Merchant Mariner's
Docunent No. Z-760857-D1 nor any tenporary docunent in his
possessi on.

As so restated, the Examner's O der i s AFFI RVED.

A. C. R chnond
Rear Admral, United States Coast Guard
Act i ng Commandant
***%*xx  END OF DECI SION NO 609 ***x*x*
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