Appeal No. 599 - LESTER MARTIN v. US - 4 November, 1952.

In the Matter of License No. 75723
| ssued to: LESTER MARTI N

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

599
LESTER MARTI N

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 28 May, 1952, an Exam ner of the United States Coast CGuard
at Long Beach, California, suspended License No. 75723 issued to
Lester Martin upon finding himguilty of negligence based upon a
specification alleging in substance that while serving as Master on
board the Anerican SS DAVI D E. DAY under authority of the docunent
above descri bed, on or about 17 May, 1952, while said vessel was at
sea, he navigated at an i nmopderate speed in a fog.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of five nenbers
of the crew of the DAY. By stipulation, a copy of the course
recorder record of the DAY and a copy of her deck log entries were
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pl aced i n evidence.

I n defense, Appellant offered in evidence his own testinony
and that of the Master of the MARI NE FLI ER

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order suspendi ng Appellant's License No. 75723 and all other
| i censes, certificates of service and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
authority, for a period of six nonths - three nonths' outright
suspension and three nonths on one year's probation from 28 My,
1952.

Fromthat order, this appeal has been taken, and it is urged
t hat :

| . There is not sufficient evidence to support a finding
t hat Appel |l ant was negligent since the charge was not
proved beyond a reasonabl e doubt. Although the DAY was
proceedi ng at approximately 16 knots and the visibility
was restricted, she could have stopped in mninmumtine
and di stance because she was in her nost maneuverabl e
condition. But the DAY was not put to the crucial test
as to whether she could have stopped in one-half the
di stance of visibility since the best maneuver was to
continue at full speed after the MARI NE FLI ER was si ghted
on the starboard beam of the DAY and headed directly for
her .

1. The finding that Appellant was negligent is not warranted
by the facts on the record. Under the circunstances,
Appel | ant acted as a reasonably prudent Master. The ship
was exceptionally maneuverable and in perfect operating
condition, the personnel on watch were unusually
conpetent, Appellant knew these waters well and he was
conti nuously on the bridge from approxi mately 1800 unti |
the collision at 2322, Appellant has had far greater
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radar experience than the average Merchant Marine
officer, and he kept the radar scope under observation.
The presence of radar is a factor in determ ning whet her
a vessel is proceeding at an i mmoder ate speed; but the
effect of radar on Article 16 of the Rules of the Road is
in a state of evolution and no reported opinion of a
United States court has specifically condemmed a radar
equi pped ship for going too fast in restricted
visibility.

Appel | ant properly eval uated the approach of the MARI NE
FLI ER and the col lision would not have occurred but for
the last m nute radi cal maneuver of the MARI NE FLI ER when
her rudder was put hard right. Appellant picked up the
ot her ship on his radar when she was approximtely five
degrees on the DAY's starboard bow at nine mles. The
prudent course was to refrain fromcrossing the bow of

t he approachi ng vessel and negotiate a starboard to
starboard passing. The bearing of the MARI NE FLI ER
opened to 45 to 50 degrees on the starboard bow of the
DAY at a distance of one mle after Appellant changed
course to the left. On the other hand, the bearing of
the DAY fromthe MARINE FLIER did not open to the left as
it should have for a port to port passing. The two ships
woul d have passed well clear to starboard of each other

i f they had nmaintained their respective courses.

The order is unduly severe in view of Appellant's
ot herwi se perfect record during 36 years at sea incl uding
about four years in the U S. Navy.

APPEARANCES: Messrs. Lillick, Geary and McHose of Los Angel es,

California by Lawence D. Bradley, Jr., Esquire, of
Counsel .

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 17 May, 1952, Appellant was serving as Master on board the
Anerican SS DAVID E. DAY and acting under authority of his License
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No. 75723 while his ship was en route from Port Ri chnond to Long
Beach, California. At 2322 on this date, the DAY was in a
collision with the MARINE FLIER at a point about ten mles

sout hwesterly from Point Dune, California, and in the main shipping
| ane between San Franci sco and Los Angel es ports.

The DAY is a T-2 type tanker of approximately 525 feet in
| ength. She is powered by a turbo-electric plant which makes it
possi bl e for her engines to be reversed fromfull ahead to full
astern in about ten seconds; and she has the sanme power going
astern as when going ahead. The DAY's maneuverability was
i ncreased by the fact that ballast had been di scharged and her
draft was one foot forward, seventeen feet aft, at the tinme of the
collision. There is no data in the record as to the tinme or
di stance in which the DAY could be stopped dead in the water from
full speed ahead in this light condition.

Fog was encountered in the norning and afternoon of 17 My,
1952, as the DAY proceeded down the coast. At 1827 when Poi nt
Conception was passed abeamto port, the DAY changed course to 111
degrees gyro, 110 1/2 true, and thereafter she was in thick fog but
continued at normal full speed ahead (90 RPM although the engine
tel egraph was placed on "standby." Appellant was on the bridge at
1827 and renmained there until after the collision. The radar was
I n operation, fog signals were sounded every mnute and a half, and
a bow | ookout was posted at all tinmes until the collision.

The fog remai ned dense throughout the 2000 to 2400 watch; and
visibility was limted to between approximately 1000 and 3000 feet.
The DAY changed course to 114 degrees gyro at 2135. Visibility was
restricted to about two ship | engths when the DAY passed Anacapa
| sl and Light at a distance of 2.3 mles abeamto starboard at 2211.
The average speed of the ship between Point Conception and this
Li ght had been 16. 33 knots over the ground.

Appel l ant and the Third Mate who was on watch alternated
wat chi ng the radar scope until the MARINE FLIER actually cane into
sight. The radar was | ocated at the after end of the wheel house on
the port side. It was about six feet fromthe steering wheel. The
hel msman was the only other person on the bridge at the tinme of the
col |l i sion.

At 2247, the DAY changed course to 116 degrees gyro and, while
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noving at full speed ahead, she passed between two ships which were
headed in the opposite direction. Appellant then set the radar
scope on the eight mle range scale. Sone mnutes |later, he saw a
contact cone into view on the outer edge of the scope. The radar

i ndi cated to Appellant that this object, which turned out to be the
MARI NE FLI ER, was bearing five degrees on the starboard bow of the
DAY. Appellant decided to pass the other ship starboard to

st ar boar d. At 2301, he ordered a change of course to 110 degrees
gyro and he watched the radar scope al nost continuously fromthen
until the collision occurred. By using ranges and beari ngs

obtai ned fromthe radar and a table in Bowditch, Appellant and the
Third Mate arrived at the conclusion that the cl osest point of
approach of the MARINE FLIER to the DAY woul d be about seven-tenths
of a mle to starboard. (The exact table upon which this

cal cul ation was based is not nentioned.) Appellant did not plot
the relative positions of the pips representing the MARINE FLI ER as
t he range between the two vessels was closing; and he did not
estimate the other ship's course at any tine before the collision.

Al t hough the bearing of the MARINE FLI ER was sl owy but
steadily broadening on the starboard bow of the DAY as Appell ant
continued to constantly check the ranges and bearings on the radar
scope, he ordered a course change to 100 degrees gyro at 2313 and
to 090 gyro at 2316. At about the latter tine, the bow | ookout
heard the fog signal of the MARINE FLI ER on the starboard bow and
he rang one bell. The radar showed that the MARI NE FLI ER was
bearing 035 degrees rel ative when the DAY was on course 100 gyro,
and broad on the starboard bow of the DAY when the two ships were
about a mle apart.

The rel ative bearing was practically the sane when the Third
Mat e on the DAY saw the | oom of the nmasthead and range |ights of
the MARINE FLI ER at a di stance of approximately two ship | engths.
This was about a mnute before the collision. Since the lights
were open to port and Appell ant was wat ching the radar scope, the
Third Mate ordered hard left rudder without taking tinme to consult
Appel | ant who then saw the MARI NE FLI ER and i nmedi ately
countermanded the Mate's order with hard right rudder. Appellant
al so gave the order to put the rudder am dships just prior to the
collision. The course of the DAY had not altered substantially
from 090 gyro and she was still making full speed ahead at 2322
when the bow of the MARI NE FLI ER struck and hol ed the DAY on her
starboard side under the wing of the bridge. The angle of

file:////hgsms-lawdb/users/K nowl edgeM anagement... S%20& %20R%20305%20-%20678/599%20-%20M ARTIN.htm (5 of 13) [02/10/2011 2:15:53 PM]



Appeal No. 599 - LESTER MARTIN v. US - 4 November, 1952.

collision was approximately ninety degrees.

The MARI NE FLI ER had been on course 293 degrees gyro, 293 1/2
true, until after the radar scope of the MARI NE FLI ER di scl osed the
DAY up ahead. 1In order to attenpt a port to port passing the
course of the MARI NE FLI ER was changed to 303 gyro at 2312. This
caused the DAY to bear slightly on the port bow of the MARI NE
FLIER. Wen the bearing of the DAY began to close, the course of
t he MARI NE FLI ER was changed first to 313 gyro at 2318, and then to
323 gyro at 2320. Her speed was changed to one-half ahead and her
rudder put hard right at 2321. Consequently, the MARI NE FLI ER was
swinging to her right when the inpact occurred.

Appel | ant gave orders to stop the engines after the collision
and a fire broke out immediately on the DAY. The MARI NE FLI ER
stood by to render assistance. Fortunately, the fire was
extingui shed without injuries to anyone aboard the DAY and she
proceeded into Long Beach, California, under her own power.

OPI NI ON

The degree of proof required in these admnistrative
proceedings is that the decision nust be supported by "reliable,
probative, and substantial evidence." Admnistrative Procedure
Act, section 7(c), Title 5 United States Code, section 1006(c);
Suspensi on and Revocation Proceedings, Title 46 Code of Federal
Regul ati ons, section 137.21-5.

The distance of visibility at the tinme the MARINE FLI ER becane
visible fromthe DAY presents the only material difference between
ny findings of fact and Appellant's contentions as to the
prevailing circunstances. | have found that the visible distance
was approximately two ship |l engths (or about 1000 feet) while
Appel l ant clains that although the visibility was restricted, there
s no neans of determning the precise limt of visibility. Al of
the witnesses including Appellant, but with the exception of the
engi neering officer who was not in a position to judge, testified
that after 2000 the fog was thick, dense, or heavy. But the Third
Mate was the only witness who gave a definite estinmate as to the
di stance of visibility at the tinme in question. He stated
unhesitatingly and repeatedly that his estimte was "two ship
| engths" (R 10, 12). Therefore, | consider this to be substanti al
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evidence for the fact as found. Oher findings of the Exam ner
have been altered or nodified to agree with the record.

Appellant's clains as to the highly maneuverabl e condition of
his ship, her ability to stop quickly, and the above average
conpetency of her operating personnel, have been given
consideration in determ ning whether the DAY was novi ng at an
| mmoder ate speed. But as nentioned in the conpanion case to this
one (Appeal No. 598), in which the suspension of the |license of the

Master of the MARI NE FLI ER was uphel d, there were ot her

ci rcunstances present which are pertinent to the issue of noderate
speed. Sone of these conditions were that Appellant permtted the
DAY to advance at a speed greater than sixteen knots throughout the
critical period of nore than twenty m nutes after he knew of the
presence of an approaching vessel in a dense fog at night;
Appel | ant knew that the two ships were very nearly head-on to each
other if the other vessel was follow ng the usual shipping track
bet ween Los Angel es and San Franci sco; and Appellant was on the
bri dge observing the radar scope as the dangerous situation

devel oped.

Appel | ant does not question the applicability of Article 16 of
the Rules of the Road to a vessel equipped with radar but he
contends that radar is a factor in determ ning whether a vessel was
proceedi ng at an i nmmoderate speed. It is urged that aided by the
i nformati on obtained fromthe radar that the MARI NE FLI ER was five
degrees on the starboard bow of the DAY, Appellant took the proper
action by altering course to port for a starboard to starboard
passi ng; and that the speed of the DAY was not excessive but that
the last m nute radi cal change of course by the MARINE FLIER to her
starboard was the sole cause of the accident.

Undoubt edl y, a heavi er burden is placed upon a ship to conply
with all the general principles applicable to navigation in a fog
after her radar has disclosed the fact that there is an approaching
shipinthe vicinity. A ship is bound to have her radar in
operation if it is in good condition and she is required to nake
adequate use of the information obtained fromthe radar. The

Medford (D.C.N Y., 1946), 65 F. Supp. 622; The Australia Star

(CCA 2, 1949), 172 F.2d. 472. In the absence of any change in
the Rules of the Road which specifically provide for radar, it is
the judicial function to interpret Article 16 in the light of this
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conparatively new scientific devel opnent which was not provided for
or anticipated when the Rules were adopted. But no judici al

I nterpretations have been brought to ny attention which qualify the
recogni zed principles that noderate speed in fog is sonething | ess
than full speed; a ship in fog is required to proceed at such a
speed that she can stop before colliding with another vessel; and

a ship nust stop and then navigate with caution after hearing the
fog signal of an invisible vessel comng fromforward of the beam

The rul es of navigation becone applicable when the necessity
for precaution begins. Under the circunstances of this case, |
think that this tinme occurred not |ater than when Appellant first
observed the contact on his radar scope; and that if not bound to
then stop the engines of the DAY, he was burdened with the duty to
reduce the speed of his vessel fromfull ahead and to proceed with
extreme caution. Regardless of the unusual power of the DAY in
stopping and rut on advance notice, by the radar data, of inpending
danger. It was particularly urgent in this case that Appellant
shoul d at | east have ordered the engi nes stopped after he was
i nformed by the Second Mate that the bearing of the other ship had
remai ned al nost constant even after the first ten degree course
change.

Appel l ant's contention, as applied to the circunstances of
this case, seens to be that a higher speed in fog should be
permtted when a ship is equipped with radar to | ocate ot her shi ps;
and that the radar equi pped ship is not bound by the usual
st andards, which are enployed to prevent collisions, even after a
target has been sighted on the radar, so long as the other vessel
I s kept under observation on the radar scope and sone avoi di ng
action is attenpted. But this is inconsistent wwth the Rules of the
Road as interpreted by the courts as well as with the basic rule
that a greater, rather than a |l esser, responsibility rests upon the
radar equi pped vessel to take whatever action is necessary to avoid
anot her vessel whose presence has been disclosed by the radar.

Regardl ess of the fact that Appellant has never before been
subjected to disciplinary action, he nust suffer the consequences
of his failure to take proper action pronptly in this case. His
ei ght years' experience wth radar makes it even nore difficult to
understand why this collision occurred.
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CONCLUSI ON

The requirenents to substantially reduce speed and to proceed
so as to be able to stop before colliding with another vessel apply
even nore strongly than usual in this case because Appellant's
responsibility to avoid collision was increased by the radar
equi pnmrent aboard the MARINE FLIER. A contrary determ nation woul d
be tantanount to holding Masters in simlar situations to a | esser
degree of care, than is usually required by the Rules of the Road,
when they are navigating wth the assistance of radar. Since
Appel l ant did not stop or even reduce the speed of his ship, he was
negl i gent.

ORDER

The Order of the Exam ner dated at Long Beach, California, on
27 May, 1952, is AFFI RVED.

M C. Ri chnond
Rear Admiral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C., this 29th day of October, 1952.

rroundi ng circunmstances. The outstanding circunstance here is that
Appel | ant was aware of the exact relative positions of the

W DEAWAKE as a result of the radar information received fromthe
Second Mate. Neverthel ess, Appellant continued towards the heavier
fog, which was hiding the WDEAWAKE fromsight, at the rate of 12
knots over the ground instead of followng the requirenent to
proceed with caution and to slow down so that the vessel would be
novi ng at a noderate speed when she entered the fog bank ahead of

her. The Gty of Alexandria (D.C.S.D.N. Y., 1887), 31 Fed. 427.
The third specification is supported by substantial evidence.

Concerning the fifth specification, it is contended that
Appel | ant recogni zed this as a crossing situation and he took
action to stay out of the way of the privileged vessel by ordering
hard right rudder to pass under the stern of the WDEAWAKE; but the
| atter failed to carry out her obligation to answer the CONCORD s
one-bl ast signal and to maintain course and speed.
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Contrary to Appellant's contention, | have found that there
was no appreciable alteration in course on the part of the
W DEAWAKE and that she did reply to the first one-blast whistle
si gnal sounded by the CONCORD at 1539. The fact that Appellant did
not hear the answering one-bl ast whistle does not excuse himfrom
fault. And the CONCORD was justified in not holding her speed when
| mredi ate danger of collision was seen to exist at the nonent she
si ghted the CONCORD bearing down on her. The rule requiring the
bur dened vessel to direct her course to starboard so as to cross
the stern of the other vessel, also requires that if necessary to
do so, she nust slacken her speed or stop or reverse. Appellant
took the latter precautions too |ate.

When a situation exists such that the vessels do not sight
each other at a distance sufficient to allow themtine to nmaneuver
i n accordance with the crossing rules and both vessels are pl aced

in extrems through their concurring fault, neither vessel

can use the existence of the energency as an excuse for her own
erroneous action. Regardless of the actions of the WDEAWAKE pri or
to 1539 when she sighted the CONCORD, Appellant was at | east
partially responsible for the predi canent existing at 1539 because
of his negligent action before then. |In addition to the negligence
proven with respect to the other specifications, a greater burden
was pl aced upon Appellant to avoid danger of a collision because of
t he know edge he had obtained fromthe radar. The fact that
Appel | ant knew of the presence of the W DEAWAKE si xt een m nut es
before the collision occurred and that the W DEAWAKE was
approaching the CONCORD in the position of a privil eged vessel in
a crossing situation, was anple warning to Appellant to take

what ever action m ght be necessary in order to be certain that the
CONCORD kept out of the way of the WDEAWAKE. Appell ant having
failed in this duty, the fifth specification has been proved.

ORDER
The Order of the Exam ner dated 4 April, 1952, is AFFI RVED.

A. C. R chnond
Rear Admral, United States Coast CGuard
Act i ng Commandant
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Dat ed at Washington, D. C, this 17th day of October, 1952.

c known to traverse the waters in the vicinity of the Golden Gate
Bri dge, the 800 yards w de nmarked channel and the open water

bet ween the bridge and the channel, nakes utterly superfluous any
ext ended di scussion of the problens any navi gator nay expect to
encounter there. The variety of vessel types which he m ght neet

I s denonstrated by the presence of the BENEVOLENCE on the occasion
I n question. The fog was an additional warning to Appellant to
navi gate his vessel at a |l ow speed. Neverthel ess, the LUCKENBACH
headed for the marked channel while she was heavily | oaded with
10, 000 tons of cargo, drawing 27 feet 4 inches forward and 29 feet
7 inches aft, and the uninterrupted forward notion of the ship was
accel erated by a favorable current.

There are nechani cal tests which are also applied by the
courts to determ ne whether a given rate of speed of a ship is
noderate or excessive in view of the particular circunstances of
the case. It has been held that a vessel shall not proceed at a
speed at which she cannot be stopped dead in the water in one-half

t he di stance of visibility ahead of her (The Chicago - Silver

Pal m (CCA9, 1937), 94 F.2d 754, cert. den. 304 U S. 576); and
al so that a vessel nust be able to stop before colliding with
anot her vessel which has been sighted, provided such approaching

vessel is going at a noderate speed. (The Unbria (1897), 166

U.S. 404; The Nacoochee (1890), 137 U. S. 330). The

significance of the test set forth in the latter two cases is
substantially the sane as that enunerated in the forner case, when
applied to two vessels which are approxi mately head and head when

t hey sight each other. According to either test, each vessel would
then be required to be able to stop within one-half of the visible
di stance; and under the circunstances of this case, that is the
test which is applicable.

| have found that the BENEVOLENCE was sighted at a range of
approxi mately 1500 to 2000 feet and Appel |l ant rai ses no objection
tolimting this finding to 2000 feet. Since there was no
substantial change in the density of the fog prior to sighting the
ot her ship, the distance in which the LUCKENBACH was required to
have been able to stop (when she heard the fog signal of the
BENEVOLENCE a m nute before sighting her) was a maxi num of 1000
feet. The latter figure wll be considered to have been one-half
t he di stance of visibility even though it would be nore appropriate
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to use the | esser distance of 750 feet in view of the surrounding
ci rcunst ances such as the expectancy of neeting other vessels in
this vicinity.

| have al so found that the LUCKENBACH passed the Gol den Gate
Bridge at 1642 ship's tine (see Exhibits 6 and 7) and that the
cl ocks on the LUCKENBACH s bridge were approxinmately five m nutes
ahead of the BENEVOLENCE cl ocks. The latter finding is supported
by the nmutually corroborating testinony of the wi tnesses from both
ships which can lead only to the conclusion that the collision
occurred at 1655 BENEVOLENCE tinme and 1700 LUCKENBACH ti ne.

There is no disagreenent with the BENEVOLENCE tine of 1655 and
this is supported by the entry nade in the Quartermaster's Log Book
of the BENEVOLENCE (Exhibit 24) at the tinme of the first inpact (R
653) as well as the statenent of the Captain of the BENEVOLENCE in
his report of the accident (Exhibit 19) and the testinony of the
Navi gator (R 536). There is also testinony by the Captain of the
BENEVOLENCE t hat the conning pilot heard the fog whistle of the
LUCKENBACH at 1652 (R 381); and by the Captain and Navi gator of
t he BENEVOLENCE that the order to stop all engines was given at
1652 (R 381, 555). The testinony of the Chief Engineer
corroborates the tine of stopping at 1652. Although he testified
that the stop bell was received in the engineroomat 1650 (R 743),
it is evident that the source of his tine was two m nutes behi nd
the bridge tine because he also testified that the stop bell after
the collision was received at 1653 1/2 (R 744). The testinony of
the Captain and Navi gator discloses that at 1654 they heard the
LUCKENBACH s fog signal and that the order "right full rudder" was
given as the bow wave of the LUCKENBACH cane into sight (R 386, R
536-7). The prospective MSTS Second Oficer testified that the
two-thirds ahead order was given seconds before the collision
occurred at 1655 (R 821, 831). This agrees with the testinony of
the Chief Engineer that the two-thirds ahead bell was received two
m nutes after the stop bell (R 744) and that the ahead bell was
still being answered when the collision occurred (R 745, 762).

The Captain stated that the collision alarmwas sounded on the
siren after sighting the LUCKENBACH and prior to the inpact
(Exhibit 19). This nust have been at 1654 BENEVOLENCE tine. The
evi dence indicates that the BENEVOLENCE si ghted the LUCKENBACH
slightly earlier than the BENEVOLENCE was seen fromthe LUCKENBACH.
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Turn failure to stop her engines upon first

hearing the fog

signal of the MARINE FLIER. In view of the circunstances, | do not
t hi nk the suspension order is unduly severe despite Appellant's

ot herw se perfect record.

ORDER

The order of the Exam ner dated at Long Beach, California, on

28 May, 1952, is AFFI RMVED.

M C. R chnond

Rear Admral, United States Coast CGuard

Act i ng Commandant

Dat ed at Washington, D. C., this 4th day of Novenber, 1952.

s**xx* END OF DECI SION NO. 599 ****x

Top
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