Appeal No. 547 - ELIJAH KINLOCK v. US - 20 February, 1952.

In The Matter O Merchant Mariner's Docunent No. Z-600675
| ssued to: ELIJAH KI NLOCK

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

547
ELI JAH KI NLOCK

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 23 Cctober, 1951, an Exam ner of the United States Coast
Guard at New York City revoked Merchant Mariner's Docunent No.
Z- 600675 issued to Elijah Kinlock upon finding himguilty of
m sconduct based upon seven specifications alleging that while
serving as ordinary seanman on board the Anerican SS EXCAMBI ON and
SS MORAZAN underaut hority of the docunent above descri bed, between
25 Decenber, 1950 and 13 Septenber, 1951 he did:

"First Specification: * * * on or about 26 Decenber, 1950,
whil e the vessel was at Leghorn. Italy, wongfully fail to
turn to by reason of intoxication.

"Third Specification: * * * on 28 Decenber, 1950, while your
vessel was at CGenoa, Italy, wongfully fail to turn to between
1300 and 1700.

"Fourth Specification: * * * on 29 Decenber, 1950, while the
vessel was at Genoa, Italy wongfully fail to turn to on the
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1200 to 1600 watch, during which the vessel was being prepared
for sea

"Fifth Specification; * * * on 10 January 1951, at Boston,
Massachusetts, wongfully have in your possession or control
a narcotic substance; to wit, marijuana

"Sixth Specification; * * * on 10 January, 1951, at Boston,
Massachusetts, wongfully have in your possession or control
a narcotic substance; to wit, hashish.

"Seventh Specification: * * * at the Port of New York on 24
August, 1951, wongfully fail to turn to.

"Eighth Specification: * * * at WIlmngton, California
wrongfully fail to join your vessel on 12 Septenber, 1951."

The Second Specification was di sm ssed upon conpl etion of the
| nvestigating Oficer's case in chief.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Al though advised of his right
to be represented by an attorney of his own selection, Appell ant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "guilty" to the first, third, fourth and
ei ghth specifications proffered against him and a plea of "not
guilty" was made to the second, fifth, sixth and seventh
speci fications.

Ther eupon, the investigating Oficer nade his opening
statenent and introduced in evidence certified copies of entries
fromthe Oficial Log Books of the respective ships to prove the
fifth, sixth and seventh specifications. |In connection with the
fifth and sixth specifications, there was al so received in evidence
a report of the U S. Custons Laboratory at Boston, Massachusetts,
and a letter signed by Custons |Inspector Joseph T. Goode who had
found the marijuana and hashish in Appellant's | ocker.

I n defense, Appellant offered in evidence the testinony of the
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third cook on the EXCAMBI ON who testified that one of Appellant's
forecastle mates once showed the third cook a marijuana cigarette.
Appel l ant testified under oath in his own behalf and stated that he
had found the seeds and hashish in the bottomof his | ocker when he
canme aboard to relieve another seaman on this voyage.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant, both parties were given
an opportunity to submt proposed findings and concl usi ons.
Thereafter, the Exam ner announced his findings and concl uded t hat
t he charge had been proved by plea to the first, third, fourth and
ei ghth specifications, and proved by proof of the fifth, sixth and
seventh specifications. The Exam ner then entered the order
revoki ng Appellant's Merchant Mariner's Docunent No. Z-600675 and
all other licenses, certificates of sevice and docunents issued to
this Appellant by the United States Coast Guard or its predecessor
aut hority.

Thi s appeal has been taken from so nuch of the decision as
deals with the fifth and sixth specifications since Appellant
admts in substance the allegations contained in the other five
specifications which were found proved. Wth respect to the fifth
and sixth specifications, it is urged that Appellant was not
represented by counsel at the hearing and he could not adequately
defend hinself; that Appellant has no previous record of ever
dealing in narcotics or ever using narcotics; that Appellant found
the narcotics in the | ocker of a seaman whom Appel | ant si gned
articles to relieve for only one voyage and not know ng what the
narcoti c substances were, he placed themin one of the pockets of
a jacket with the intention of turning themover to the proper
authorities on the ship; that Appellant spoke to the second cook
about it at the tinme Appellant found the narcotics but he could not
| ocate the second cook to appear at the hearing; that Appellant
woul d have attenpted to conceal the narcotics if he had known what
It was; that there was no adm ssion by Appellant at the tine of
sei zure and he still denies possession or ownership of these drugs;
and that since the anmount of narcotics involved here was so
infinitesimal as to prohibit the presunption of law in the Federal
courts that possession raised the presunption of know edge, the
Exam ner should not be permtted to take advantage of any such
presunption in these proceedi ngs. Werefore, the person charged
requests the dismssal of the fifth and sixth specifications or a
reduction in the severity of the order inposed.
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APPEARANCES: Messrs. Buxton and MIler of New York City, of
Counsel

Based upon ny exam nation of the record submtted, | hereby
make the follow ng findings of fact pertaining to the fifth and
sixth specifications. Since Appellant has not appealed fromthe
findings and conclusions wth respect to the first, third, seventh
and eighth specifications, it is not necessary to make findings of
fact in connection with these five specifications.

FI NDI NGS OF FACT

On 10 January, 1951, Appellant was serving as ordi hary seanan
on board the Anerican SS EXCAMBI ON and acting under authority of
his Merchant Mariner's Docunent No. Z-600675 while said vessel was
in the port of Boston, Massachusetts.

During a routine search of the vessel, U S. Custons |nspector
Joseph T. Goode discovered nine grains of hashish and 214 grains of
vi abl e marijuana seeds in a pocket of a sport jacket which bel onged
to Appellant and was in his | ocker. Wen Appellant realized that
the Custonms O ficers were looking for him he hid in the snokestack
casing where he was finally apprehended. Upon being questioned,
Appel l ant adm tted ownership of the hashish and marijuana seeds
stating that he had found them on the ship.

The nature and quantities of these substances were established
by tests at the U S. Custons Laboratory in Boston, Massachusetts.
The anobunt of ten dollars was withheld from Appellant's wages to
pay the Custons fine for this attenpted illegal inportation of
narcotics but Appellant was not prosecuted by Federal authorities
because of the small quantity of narcotics involved.

OPI NI ON

It 1s ny opinion that there is no nerit is no nerit in any of
t he nunmerous contentions urged in this appeal.

Appel lant was fully instructed with respect to his right to
counsel when he was served wth the charge and specifications a
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full week before the date of the hearing. And at the commencenent
of the hearing, the Exam ner nmade it perfectly clear to Appell ant
that the hearing would be adjourned if Appellant desired counsel.
The hearing proceeded only after Appellant reiterated that he
desired to act as his own counsel. Consequently, he cannot
conplain at this late date that by not having counsel his rights
were prejudiced in any manner, including his own failure to request
as a witness the second cook to whom Appell ant all egedly had spoken
about the hashish and seeds at the tine of their discovery by him
In this connection, it is worth while noting that the only person
Appel | ant nenti oned havi ng spoken to about these articles was "one
of the fire watch" (R 22). It would be practically inpossible to

| ocate this man since Appellant testified he did not even know t he
man's nane after living in the sane conpartnment with himfor
forty-five days.

Appellant's story is that he found the hashish and marijuana
seeds in the bottomof his | ocker when he was cl eaning the | ocker
about five days after the beginning of the voyage on 22 Novenber,
1950. The | ocker had fornmerly been used by a seaman whom Appel | ant
relieved for this voyage. Although it is denied on appeal that
Appel | ant knew what the substances were, he clearly admtted in his
testinony that he was at | east suspicious of the fact that they
were sonme formof narcotics. He further stated that he intended to
turn theover to the proper authorities aboard the ship but forgot
about it after putting it in a pocket of a sport jacket in his
| ocker. Appellant's adm ssions, that he was worried about what
woul d happen if he was caught and that he was scared and excited
when he realized the Custons officials were |ooking for him are
adequat e evidence fromwhich to infer that Appellant knew the
nature of these articles.

But in addition to this, the Exam ner stated that "the person
charged tells an incredible story." | accept this finding by the
Exam ner as to the Appellant's credibility. The Exam ner added
that " * * * flight certainly bespoke a guilty conscience * * *,
| am satisfied that he knew i ndeed they were a narcotic contraband
subst ance. "

It is also clained that Appellant's failure to conceal the
hashi sh and seeds indicates that he did not know what they were.
It is sufficient to state that if this were a good defense to proof
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of know edge, then seanen who made the nost open use and display of
narcotics, but said they did not know what it was, would never be
able to be prevented from contam nating the American Merchant
Marine fleet.

The anobunt of the narcotic and the prior of the seaman
i nvol ved have no significance in these cases. The presence of any
narcoti cs aboard ships is such a great threat to the safety of
| ives and property that the order of revocation will be inposed in
all such cases. Sinply because Federal authorities sonetines fail
to prosecute seanen because of the small quantity of narcotics
found in their possession, has not and will not set any precedent
i nsofar as action by the Coast Guard against a seaman's docunents
I S concer ned.

ORDER

The order of the Exam ner dated 23 COctober, 1951, shoul d be,
and it is, AFFIRVED

Merlin O Neill
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 20th day of February, 1952.
**x**  END OF DECI SI ON NO. 547 ****x*
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