Appeal No. 512 - ELLIOTT PATRICK BOISDORE v. US - 10 December, 1951.

In the Matter of Merchant Mariner's Docunent No. Z-519032
| ssued to: ELLIOIT PATRI CK BO SDORE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

512
ELLI OTT PATRI CK BO SDORE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 16 May, 1951, an Exam ner of the United States Coast CGuard
at New Ol eans, Louisiana, revoked Merchant Mariner's Docunent No.
Z-519032 issued to Elliott Patrick Boisdore upon finding himaguilty
of m sconduct based upon a specification alleging in substance that
whil e serving as nessnman on board the Anerican SS BUCKEYE STATE
under authority of the docunent above descri bed, on or about 23
March, 1950, while said vessel was in a foreign port, he unlawfully
had in his possession a certain narcotic; to wit, nmarijuana.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own selection and he entered a plea of "not gquilty"
to the charge and specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence a certified extract fromthe
shi pping articles, a certified copy of an entry fromthe official
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| og book, and a duly authenticated copy of a Consul ar report dated
27 April, 1950. The Investigating Oficer then rested his case.

I n def ense, Appellant's counsel presented an openi ng statenent
before Appellant testified under oath in his own behalf. He stated
t hat he had been arrested, together with 65 other nerchant seanen,
whil e drinking beer with his roonmates at the Enlisted Men's O ub
at the Navy Base, Yokosuka, Japan. Appellant testified that his
roommat es had marijuana and began throwing it around to get rid of
it when the raid occurred; but he flatly denied having had any
marijuana in his possession or ever having used any narcotics.
Appel | ant adm tted havi ng been convicted by the Provost Court for
havi ng marijuana in his possession but added that his roommte had
testified that Appellant did not have marijuana in his possession.
He stated that the four-year sentence inposed in My, 1950, was
reduced to one year and suspended due to | ack of evidence after he
had served six nonths. Appellant was sent back to the United
States upon his release. At the suggestion of the Exam ner and
| nvestigating Oficer, a docunentary exhibit was put in evidence to
substantiate this latter point. Appellant then rested his case.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concl uded that the charge
had been proved by proof of the specification and entered the order
revoki ng Appellant's Merchant Mariner's Docunent No. Z-519032 and
all other |icenses, certificates of service and docunents issued to
this Appellant by the United States Coast CGuard or its predecessor
aut hority.

In his notice of appeal, Appellant sets forth the foll ow ng
gr ounds:

(1) He was charged with the possession of marijuana which was
supposed to have been found in clothing that belonged to
hi m but had never been | ocked up;

(2) He shared a roomwith three other shipmates which made it
possi bl e for anyone having a dislike for himto have put
It there;

(3) After serving one-eighth of his sentence, the review ng
authorities ordered his rel ease i mmedi ately;

(4) He had no witnesses as his ship had sailed for U S
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ports, therefore all he had was testinony of one roomate
to admt that it was his habit to have narcotics in the
room whi ch Appel |l ant al so occupi ed,;

(5) He has been sailing since 1944 and has no prior record
wth the Coast Guard or wwth any other |aw offices;

(6) He never used any kind of narcotics or had any deal i ngs
wth them

(7) The Exam ner used the "papers" as evidence of the trial
but did not recognize the review ng authorities' action.

Based upon my exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 23 March, 1950, Appellant was a nessman in the service of
t he Anerican SS BUCKEYE STATE and acting under authority of his
Merchant Mariner's Docunent No. Z-519032 while said vessel was in
t he port of Yokosuka, Japan.

On this date, Appellant and ot her nerchant seanen, including
at least two of Appellant's roomates, were taken into custody by
the U S. Marine Corps Police during a raid of the Enlisted Men's
Club at the Navy Base in Yokosuka. Appellant and his roommates
fromthe BUCKEYE STATE were detained by the Provost Marshal, U S
Fl eet Activities, Yokosuka, Japan, charged wth possession of
narcotics on 23 March, 1950, and confined pending conpl etion of an
| nvestigation. A subsequent search by the Marine Police disclosed
two packages of a substance, stated to be narijuana, aboard the
BUCKEYE STATE in the quarters of Appellant and his two roommates
who were det ai ned.

Appel | ant was convicted by the Provost Court at Yokosuka,
Japan, in My, 1950, for having marijuana in his possession.

OPI NI ON

The Exam ner consi dered evi dence which was not in the record
in arriving at his findings and conclusions. |In the Consul ar
report, dated 13 April, 1951, reference is nade to Appellant's
conviction by the Provost Court at Yokosuka but this Consul ar
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report was not offered or received in evidence during the hearing.
Even so, it would be insufficient initself to establish the
conviction. |Its unreliable nature is apparent fromthe incorrect
statenent that Appellant "was tried on March 23, 1950." That is
the date on which he was arrested. Sentence was inposed on 26 My,
1950 (See Person Charged Exhibit A). Certified copies of the
Provost Court proceedi ngs woul d be evidence of a nuch nore
probative nature. As a result, a prinma facie case was not nade out
agai nst Appel | ant.

The sol e evidence in the record of the court conviction, which
I s given conclusive weight by the Exam ner, is the Appellant's
testinony and his exhibit. This is considered to be insufficient
evi dence of the conviction upon which to conpletely disregard,
wi t hout comment, Appellant's denial that he had marijuana in his
possession. O related significance is the fact that a Provost
Court is not a "Federal court” within the neaning of 46 C F. R
137.15-5; so that a conviction by it is not conclusive in these
proceedi ngs. A Provost Court is a mlitary tribunal which is not
part of the established Federal G vil Judicial system

CONCLUSI ON AND ORDER

The official record does not contain substantial, reliable or
probative evidence to support the allegations contained in the
speci fication. The Exam ner consi dered evidence which was not in
the record; and he failed to evaluate Appellant's testinony and
make findings as to his credibility. Since Appellant did not
testify in ny presence, | would be unable to properly performthe
| atter function even if the record were otherw se satisfactory.

For these reasons, the order of the Exam ner dated 16 My,
1951, is REVERSED, and the case is REMANDED for the taking of
further evidence and the nmaking of additional findings not
| nconsi stent herew th.

REVERSED and REMANDED

A. C. Ri chnond
Rear Admral, United States Coast CGuard
Acti ng Commandant
Dat ed at Washington, D. C., this 10th day of Decenber, 1951.
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*xxx* END OF DECI SION NO. 512 ****x
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