Appeal No. 510 - FELIPE RIVERA v. US- 3 July, 1951.

In the Matter of Merchant Mariner's Docunent No. Z-133408
| ssued to: FELIPE R VERA

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

510
FELI PE Rl VERA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 4 May, 1951, an Exam ner of the United States Coast Guard
at New York Gty suspended Merchant Mariner's Docunent No. Z-133408
| ssued to Felipe R vera upon finding himaguilty of m sconduct based
upon two specifications alleging in substance that while serving as
third baker on board the Anerican SS | NDEPENDENCE under authority
of the docunent above described, on or about 21 April, 1951, while
said vessel was at sea, he (1) wongfully disobeyed the direct
orders of one P. Hunziker.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and each
specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
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statenent and the Investigating Oficer introduced in evidence a
certified copy of the official 1og of the SS | NDEPENDENCE for 21
April, 1951, and the testinony of one w tness.

I n defense, Appellant offered in evidence the testinony of his
| mredi ate superior on the vessel and testified in his own behalf.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant and given both parties
an opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by proof of the two specifications and entered the
order suspendi ng Appellant's Merchant Mriner's Docunent No.
Z-133408 and all other |icenses, certificates of service and
docunents issued to this Appellant by the United States Coast Guard
or its predecessor authority for a period of six nonths from4 My,
1951.

Fromthat order, this appeal has been taken on nine specified
grounds, of which only one is necessary to discuss here.

APPEARANCES: Messrs. Buxton & MIler of New York City for
Appel | ant.

Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 21 April, 1951, Appellant was serving as third baker on
board the Anmerican SS | NDEPENDENCE and acting under authority of
his Merchant Mariner's Docunent No. Z-133408. The vessel was then
at sea.

In the routine admnistration of the Steward's Departnent,
Appel | ant was directly subordinate to the chief baker, who, in
turn, was subordinate to a "sous chef" naned Hunzi ker.

On this date, the chief baker had ordered Appellant to remain
i n the bakeshop until he was relieved; a short tine later, the
"sous chef" ordered Appellant to duty in the confectionery. \Wen
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Appel | ant refused to | eave the bakeshop, Hunzi ker undertook to
enforce his order; and in the argunent that ensued, Appell ant
remar ked that Hunzi ker had been beaten up on an earlier occasion
and woul d be beaten again. No blows were struck and after this

I nci dent there were no further instances of discord affecting
Appel l ant. Appellant was "l ogged” two days' pay for di sobedi ence
of orders and threatening the "sous chef."

OPI NI ON

While | thoroughly disapprove any conduct that savors of
di sobedi ence of orders by seanen under articles, this case suggests
t hat Appell ant was nore sinned against than sinful because in his
obedi ence to one superior's |awful order he had to di sobey another
superior's order that did not follow the usual pattern with which
he was famliar.

| amnot satisfied that the evidence supports either
speci fication or the charge.

ORDER

The Order of the Coast Guard Exam ner dated at New York City,
on 4 May, 1951, is VACATED, SET ASI DE AND REVERSED. The charge
agai nst this Appellant is DI SM SSED.

Merlin O Neil
Vice Admral, United States Coast Guard
Commandant

Dated at Washington, D. C., this 3rd day of July, 1951.

C- 1452 TREASURY CGHQ WASH.D. C
**xx* END OF DECI SION NO. 510 *****
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