Appeal No. 470 - BENJAMIN P. GIMBERT v. US - 24 October, 1950.

In the Matter of License No. 94417
| ssued to: BENJAM N P. d MBERT

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

470

BENJAM N P. G MBERT

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 11 July, 1950, an Exam ner of the United States Coast Guard
at Phi | adel phi a, Pennsyl vani a, suspended License No. 94417 i ssued
to Benjamin P. Gnbert upon finding himguilty of "m sconduct™
based upon a specification alleging in substance, that while
serving as Chief Mate on board the Anmerican S. S. NEW LONDON, under
authority of the docunent above described, on or about 5 May, 1950,
whil e said vessel was in a foreign port, he assaulted a nenber of
t he crew naned Hans Mooshage. A charge of negligence based on
anot her specification was dism ssed w thout prejudice on notion of
the Investigating Oficer and w thout objection by counsel.

At the hearing, Appellant was given a full explanation of the
nature of the proceedi ngs and the possi bl e consequences. He was
represented by counsel of his own selection and he entered a pl ea
of "not guilty" to the charge and specification.

Ther eupon, the Investigating Oficer and Appel |l ant nmade their
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openi ng statenents before the former introduced in evidence the
testinony of various crew nenbers. He then rested his case.

I n defense, Appellant offered in evidence the testinony of
anot her nmenber of the crew and also testified under oath in his own
def ense.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by proof of the specification and entered an order
suspendi ng Appellant's License No. 94417 and all other valid
| icenses held by him for a period of two nonths on six nonths
pr obati on.

Fromthat order, this appeal has been taken, and it is urged
t hat Appellant was justified in acting as he did both on the
grounds of self-defense and provocation; and that only by a very
strict application of an extrene technicality was the Exam ner able
to find Appellant guilty of the alleged of fense.

APPEARANCES: M. Benjamn B. Sterling of New York.
Seymour W M ler, Esquire, of Counsel,
presently appearing for Appellant.

Based upon ny exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 5 May, 1950, Appellant was serving as Chief Mate on board
the Anerican S. S. NEW LONDON, under authority of his License No.
94417, while said vessel was nooring to a dock at the port of Ras
Tanura in the Persian Gulf.

During the docking operation, it had been necessary to use the
ship's port anchor. Wen the docking operati on had been
practically conpleted, the boatswain issued an order to the deck
mai nt enance nman, Overson, who was hel ping to secure the w ndl ass
brake. Overson refused to obey the order and Appellant instructed
Overson to do as the boatswain had directed. At this point,
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Mooshage | eft his station and approached the chief mate. Moshage
I nterjected hinself into the argunent by addressing the Chief Mate
I n an insolent manner at such cl ose range that saliva from
Mooshage's nmout h sprayed the Chief Mate's face and chest.

Ther eupon, the Chief Mate pushed Mooshage away by shoving his open
hand agai nst Mboshage's face and ordered himto | eave the
forecastle. Moshage hinself admts that he was not in any way

i njured by this shove.

There is no record of any prior disciplinary action having
been taken agai nst Appellant during his eighteen years at sea.

OPI NI ON

Under the circunstances of the case, Appellant was justified
i n using the nmethod he enployed to prevent the crew nenber Moshage
fromcontinuing to expectorate on his face. It is generally
conceded that a person may use that degree of force which is
necessary to repul se the assault of another. Mbdoshage not only
provoked the second in command on the ship by using insolent
| anguage directed towards hi mbut also assaulted the latter by
spraying his face with saliva. As Appellant has appropriately

asked, "What was he supposed to do?" It does not seemthat the
Chi ef Mate coul d have adequately resisted Mooshage in any nore
satisfactory manner. |If Muoshage had been attacked and injured by

the Chief Mate, then the issue presented would be entirely
di fferent.

Anot her factor which enters into ny decision in this case is
t he hi gh degree of discipline which nust be maintai ned on
shi pboard. This is not to insinuate that the crew nenbers may be
treated in any fashi on whatsoever in order to obtain their
cooperation. But it does nean that so long as the nen are fairly
treated, they are bound to strict obedi ence of, and respect for,
the Master of the ship and his officers. This elenent has caused
sone divergence between the | aw of self-defense ashore and the | aw
of the sea in that what m ght be considered an assault ashore
woul d, in sone cases, be said to be excusable if done at sea by a
ship's officer in an attenpt to preserve discipline. It would be
an extrenely difficult task to maintain any anount of discipline
aboard ships if Chief Mates were required to submt neekly to the
type of abuse exenplified herein.
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CONCLUSI ON

Appel l ant' s conduct did not constitute an illegal attack upon
Mooshage and the charge and specification nust be found "not

proved. "
ORDER

The Order of the Exam ner dated 11 July, 1950, is REVERSED,
VACATED and SET ASI DE.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D.C., this 24th day of October, 1950.
**x%*  END OF DECI SION NO. 470 ****x*
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