Appeal No. 451 - JAMES T. HUDSPETH v. US - 24 August, 1950.

In The Matter O Merchant Mariner's Docunent NO Z-385032
| ssued to: JAMES T. HUDSPETH

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

451
JAVES T. HUDSPETH

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 25 May, 1950, an Exam ner of the United States Coast CGuard
at @Gal veston, Texas, suspended Merchant Mariner's Docunent No.
Z- 385032 issued to Janes T. Hudspeth upon finding himguilty of
“m sconduct" based upon el even specifications alleging in
substance, that while serving as an acting able seaman on board the
American S.S. POTRERO HI LLS and while serving as an abl e seanman on
board the Anmerican S.S. CERMAK, S.S. WALTON MOORE and S. S. T.J.
STEVENSQN, under authority of the docunent above described, between
the dates of 1 March, 1946 and 27 April, 1948, he twice failed to
join vessels in foreign ports (Nos. 1 and 6); he was absent from
his vessel w thout proper authority on three different occasions
(Nos. 4, 11 and 13) and absent from both his vessel and duties at
two of these sane tines (Nos. 4 and 13); he assaulted an offici al
of a foreign governnent (No. 9) and abused this official with
t hreat eni ng and obscene | anguage (No. 10); he illegally attenpted
to land cigarettes at a foreign port (No. 8); he refused to obey
the order of a superior officer to turn to (No. 7); he possessed
firearnms wi thout proper authority (No. 2); and he stole and
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attenpted to carry away U. S. Governnent property (No. 3).

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of his right to be represented by counsel of his own
sel ection, he elected to waive that right and act as his own
counsel. He entered a plea of "not guilty" to the charge and
specifications No. 1, 9, 11 and 12; and "qguilty" to specifications
No. 2, 3, 4, 6, 7, 8, 10 and 13. The fifth specification was
wi t hdrawn by the Investigating Oficer.

Ther eupon, the Investigating Oficer nade his opening
statement and introduced in evidence certified copies of |og
entries to prove the allegations contained in specifications No. 1,
9, 11 and 12. He then rested his case.

I n def ense, Appellant nmade an openi ng statenent and then
testified under oath in his own behal f.

At the conclusion of the hearing, having heard the statenents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by plea to specifications No. 2, 3, 4, 6, 7, 8, 10
and 13; "proved" by proof of specifications No. 1, and 9; and
“proved" by specification No. 11 being "proved in part.” He found
specification No. 12 to be "not proved'. The Exam ner then entered
an order suspendi ng Appellant's Merchant Mriner's Docunent No.
Z-385032, and all other valid licenses, certificates of service and
docunents held by him for a period of one year.

Fromthat order, this appeal has been taken, and it is urged
that the evidence fails to support the allegation of failure to
join (No. 1) because Appellant felt it was necessary to go ashore
to mail a letter and there were no sailing orders posted nor was he
prohi bited from goi ng ashore; that the evidence fails to support
the allegation of an assault upon a Custons C erk of Turkey (No. 9)
because the record does not identify this man as an official, he
was not identified as such at the tine of the assault, and
Appellant hit himin defense after being verbally assaulted with
foul |anguage by this man; and that the evidence shows Appel | ant
was absent fromthe vessel and his duties on 20 April, 1948 ( No.
11), because he was physically unable to performhis duties and he
was entitled to go ashore since he had been excused fromhis duties
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by the Master of his ship. Appellant also contends that he is not
guilty as alleged in these three specifications because he did not
have any intent or know edge of wongdoing. |In addition, the
appeal is a plea for clenency based on the facts that he has
commtted no offense for over two years, he is now marri ed and has
a full realization of his responsibilities, and this suspension
Wil result in considerable hardship since he has not fitted

hi msel f for other occupations.

Based upon my exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On all dates nentioned herein, Appellant was serving as an
acting able seaman or an able seaman on board the specified
vessel s, under authority of his Merchant Mariner's Docunment No.
Z- 385032.

On 1 March, 1946, while serving on board the S.S. CERMAK,
Appel l ant had in his possession an autonmatic pistol wthout
perm ssion from proper authority. The police reported to the
Master of the CERMAK t hat Appellant had attenpted to di spose of the
pistol while in a French port, and thereafter the Master found the
gun in Appellant's possession and confiscated it.

On 4 March, 1946, while still on the CERMAK, Appellant was
arrested ashore in a French port while he had in his possession a
bedspread belonging to said vessel. He was unable to give any
sati sfactory explanation for its being in his possession. On the
follow ng day, while the ship was in the port of La Pallice,
France, Appellant failed to performhis duties and left the ship
W t hout perm ssion of proper authority.

On 21 Decenber, 1946, while serving on the S.S. POTRERO HILLS,
Appel | ant stood the 0400 to 0800 watch at which tine the crew was
called out to get ready to get underway. Sonetine after his watch
had been conpl eted, Appellant went ashore, w thout perm ssion, to
mail a letter and renmai ned away fromthe dock for about an hour and
a half. Wen he returned, the vessel had departed fromthe port of
Farge, Cermany, after having waited until 1015 for Appellant to
return.
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On 6 May, 1947, while serving on the S.S. WALTON MOCRE,
Appellant failed to join that vessel before it left the port of
Cevi tannecchia, Italy. A sailing notice was posted at the gangway
approxi mately twenty-four hours in advance of the sailing tinme at
1600. At least two nenbers of the crew had seen Appellant in the
town and one of them had nentioned that the vessel was ready to
sail .

On 5 April, 1948, while Appellant was serving on the S.S. T.J.
STEVENSON and said vessel was in the port of Istanbul, Turkey,
Appel | ant was ordered by the Chief Mate to turn to and performhis
regul ar duties but he refused to do so w thout excuse.

On 11 April, 1948, while the STEVENSON was at |zmr, Turkey,
Custons officials apprehended Appellant while he was attenpting to
snmuggl e cigarettes ashore on two different occasions. Wen brought
aboard after arrest, Appellant entered into an argunent with one of
t hese Turkish Custons officials; abusive threatening and obscene
| anguage was exchanged, and Appellant struck this official while
the latter was performng his official duties.

On 20 April, 1948, while Appellant was still serving on the
STEVENSQN, he went ashore and did not performhis regular duties.
Al t hough he had been excused by the Master from his duties because
of a head injury received ashore the night before, Appellant had
not been given perm ssion to go ashore. On the follow ng day, he
did not turn to because of this sane injury.

On 27 April, 1948, while the STEVENSON was in the port of
Genoa, Italy, Appellant again took | eave of the ship and his
duties. There appears to have been no reasonabl e expl anation for
t hi s conduct.

Appel | ant received a probationary suspension of three nonths
in May, 1945, for creating a disturbance aboard the S.S. CAPE
FLORI DA and he was adnoni shed i n Novenber, 1945, for sl eeping on
wat ch and being AWOL fromthe S.S. CAPE BARROWN Since January,
1949, he has served consistently wthout offense on seven different
shi ps.

OPI NI ON
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This appeal is based primarily on exceptions to the findings
and concl usions concerning the first, ninth and el eventh
specifications. Since Appellant pleaded "guilty" to all of the
other thirteen specifications, except the twelfth specification
whi ch was found "not proved" and the fifth specification which was
wi t hdrawn by the Investigating Oficer, it will not be necessary to
di scuss the evidentiary bases on which they were found "proved by
pl ea."

In view of the |lenient order inposed by the Exam ner and the
adequacy of the other eight specifications to justify a suspension
of Appellant's docunent for one year, there is no necessity for any
| engt hy di scussion concerning the nerits of the three
speci fications in question.

Appel | ant now contends that on 21 Decenber, 1946 (First
Specification), he went ashore because he "did not know that the
ship was going to sail right away." (R 9) He testified that he
was "gone for about an hour and a half" (R 11) but there is no
evidence to indicate that he received perm ssion fromanyone to
| eave the ship at all. Even if it is accepted that no sailing
orders were posted, Appellant was put on anple notice of departure
since "the crew was called out to undock ship" while he was still
on watch. (See log entry of S.S. PETRERO HI LLS for 21 Decenber,
1946). Despite Appellant's desire not to mss the ship, he did
mss it through his own negligent m sconduct. Since this reason is
not an adequate excuse, he was guilty of failure to join his ship
in a foreign port. The inplications of such an offense in another
country are nore serious because of the conparative difficulty of
obtai ning replacenents imedi ately with the result that the ship
may be indefinitely delayed or endangered by sailing shorthanded.
It is the duty of the Coast Guard to protect nen and ships at sea
by di scouraging this type of conduct by the inposition of renedial
sanctions in order to renove such unnecessary hazards of the sea.

Concerning the el eventh specification, there is a conplete
absence of any evidence that Appellant was given pernm ssion to go
ashore. Appellant stated that he went ashore because he had been
excused fromhis duties by the Master and the |latter had not told
himthat he could not go ashore. (R 10) On cross-exam nation,
Appel | ant agreed that he should have stayed on the ship and
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attenpted to get hinself in shape for work again even though he had
been excused fromperformng his regular duties. (R 13)

Appel l ant's own testinony supports the allegations contai ned
in the ninth specification. He testified that he "hit hi mwhen he
started using foul and abusive | anguage towards ne." (R 12) A
verbal attack is not sufficient provocation to justify a physical
assault. Wether the nan wore a badge or other insignia of his
office is of little significance if, in fact, he was a Custons
official. And it is stated in the log entry that Appellant "struck
one of the Custons Clerks." \Wether Appellant had struck a
governnment official or a private citizen, under these conditions,
his attack woul d not have been justified and the fact that it was
a governnment enpl oyee aggravated the of fense.

CONCLUSI ON

Despite the I eniency of the order inposed by the Exam ner, |
feel that since the last of these offenses occurred nore than two
years ago, this is indicative of a considerably inproved attitude
which alleviates the need for renedial action. Therefore, the
order of the Examner is nodified to provide for an outright
suspension of six nonths from 25 May, 1950.

ORDER
The Order of the Exam ner, dated 25 May, 1950, as so nodifi ed,
i s AFFI RVED.

A. C. R chnond
Rear Admral, United States Coast CGuard
Acting Comrandant

Dated at Washington, D. C, this 24th day of August, 1950.
**x**  END OF DECI SI ON NO. 451 *****
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