Appeal No. 450 - RALPH ROLAND v. US - 2 August, 1950.

In the Matter of Certificate of Service No.: E- 17457
| ssued to: RALPH ROLAND

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

450
RALPH ROLAND

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 6 May, 1949, an Exam ner of the United States Coast Guard
at New York City revoked Certificate of Service No. E-17457 issued
to Ral ph Rol and upon finding himguilty of "m sconduct"” based upon
a specification alleging in substance, that while serving as
steward on board the Anmerican S. S. SANTA CECI LI A, under authority
of the docunent above described, on or about 21 Cctober, 1946, he
unlawfully had in his possession 17.616 ounces of pure cocai ne
hydrochl oride while said vessel was in the Port of New YorKk.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of the seriousness of the charge and of his right to be
represented by counsel of his own selection, he elected to waive
that right and act as his own counsel. He entered a plea of
"guilty" to the charge and specification.

Ther eupon, the Investigating Oficer nmade his opening
statenent and Appell ant nade a statenent under oath relating the
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circunstances |l eading up to the comm ssion of the offense.

At the conclusion of the hearing, having heard the statenents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by plea and entered an order revoking Appellant's
Certificate of Service No. E-17457 and all other valid |icenses,
certificates or docunents issued to himby the U S. Coast Guard or
Its predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat :

1. Appel | ant was deni ed due process, as required by
the Adm nistrative Procedure Act, since the
Exam ner was precluded frominposi ng any ot her
order as a result of the Coast CGuard policy of
revoki ng docunents in all narcotics cases; or the
Heari ng Exam ner's construction of Section 239 of
Title 46 U S.C A (4450 Revised Statutes, as
anended) divesting himof discretion to make a
finding other than "revocation", because the
of fense involved dealing in narcotics, was
erroneous as a matter of |aw,

2. Appel | ant was incorrectly advised that several
possi bl e determ nations m ght be nade in this
proceedi ng when, under the Hearing Exam ner's
restricted construction of said Section 239, only

one determnation -- to wt, revocation -- was
possi bl e;
3. VWhet her or not there was error of lawin the

I nterpretation and application of Section 239, the
revocation of |license and certificate in the
I nstant case inflicts punishnent that is excessive,
unduly cruel and hence an abuse of power; and

4. In any event, the termnation of a year has al npost
occurred since the Hearing Exam ner's revocation
order, and upon a review thereof, in the |ight of
all the facts and circunstances herein, the said
order shoul d now be nodifi ed.
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Based upon mnmy exam nation of the Record submtted, | hereby
make the foll ow ng:

FI NDI NGS OF FACT

On 21 Cctober, 1946, Appellant was serving as steward on board
the Anerican S. S. SANTA CECI LI A, acting under authority of
Certificate of Service No. E-17457, while the ship was in the Port
of New Yor k.

On this date while | eaving the SANTA CECILIA at Pier "K',
Weehawken, New Jersey, Appellant was searched by Custons Patrol
O ficers and a package containing 17.616 ounces of cocai ne
hydr ochl ori de was found next to his body under a back supporter
worn by him

Appel | ant had acquired the cocaine while the ship was in the
port of Val paraiso, Chile. He purchased it for $150 intending to
sell it at a profit inthe United States in order to help his
brother's famly in Spain. Appellant had aided in supporting this
famly for a considerable nunber of years and, at this tinme, the
financi al burden was unusually heavy since one of Appellant's
brother's children had been injured by an autonobil e.

On 19 Novenber, 1946, Appellant pleaded guilty in the U S
District Court for the District of New Jersey, to the charge of
havi ng the 17.616 ounces of cocai ne hydrochloride in his possession
and he was sentenced to three years in the Federal Correctional
Institute at Mlan, Mchigan. He served approximtely two and half
years, tinme off having been granted hi m because of good behavi or.

There is no record of any prior disciplinary action having
been taken agai nst Appellant during his twenty-eight years at sea.
He is single and approaching fifty years of age. Nunerous letters
attesting to Appellant's good character and satisfactory sea
service were submtted for consideration.

OPI NI ON

The facts of the case as set forth above are not contested.
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Appel l ant's conplaints are that the requirenents of due process, as
made applicable to adm nistrative proceedings by the Adm nistrative
Procedure Act, have not been net; Appellant was erroneously
apprised as to what the possible results mght be if the charge
agai nst himwere sustained; revocation, in this case, was excessive
and an abuse of power; and due to the elapsed tinme of nore than a
year since the order was inposed, it should be nodified in view of
Appel | ant' s good record.

A large portion of Appellant's oral argunment on appeal was
devoted to the contention that Appellant was not afforded a fair
heari ng and he was thereby deni ed due process. It is stated that
t he Exam ner was divested of the discretion denmanded by the
Adm ni strative Procedure Act because he felt bound either by the
law (46 U.S.C. 239) or by the policy of the Coast Guard to inpose
no order other than revocation of all Appellant's docunents. In
connection with this argunent, Appellant stated that the Exam ner
shoul d have advi sed Appellant that if the charge and specification
were proved, he woul d have his docunents revoked.

It appears that Appellant's postion regarding the above two
points is sonewhat inconsistent. It was held in Ashburg Truck

Conpany v. Railroad Conm ssion of the State of California, 52 F.
2d 263, affirnmed 287 U.S. 570, that the requirenent of a fair
hearing is fulfilled if the party is apprised of the nature of the
hearing and is afforded an opportunity to offer evidence and

exam ne the opposition. [|f, as Appellant suggests, he had been
told that there was no alternative to revocation if the charge was
proved, he m ght well argue that he was deprived of a fair hearing
because the statute gives the hearing officer the authority to
"suspend or revoke." Since the Exam ner followed the statute in
this respect, | see no nerit in this contention.

The argunent that the Exam ner was precluded by his
interpretation of the statute from suspendi ng Appellant's
certificate is not convincing. The fact that the ultimate order
| nposed was revocation does not justify the statenent that the
Exam ner felt bound by the statute to resort to this action
exclusive of all other renedies. As pointed out by Appellant,
there is no specific reference to narcotics offenses in the
statute; and there is nothing in the record fromwhich it can
reasonably be inferred that the Exam ner construed the statute in
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this manner.

Whet her or not the choice of words used by the Exam ner was
due to his concept of the policy of the Coast Guard in narcotics
cases, | do not think that his | anguage indicates he felt
conclusively bound to find Appellant guilty regardl ess of the
ci rcunstances. The Exam ner dwelt on the extrenely grave nature of
narcotics offenses and he specifically pointed out that Appellant
knowi ngly and wi |l fully brought the cocai ne hydrochol ori de back to
this country with him He then stated that Appellant's "creditable
service * * * * cannot be taken into consideration, in mtigation
of any order that | may give * * * * " But imediately after this
sentence, the Exam ner said, "I have considered the letters which
you have offered here in evidence * * * * " |t seens to ne that
al t hough the precise selection of words may be open to argunent,
the gist of the Examner's statenents is that he considered all the
evidence in the case but was of the opinion that the circunstances
did not justify inposing any order |ess than revocation of
Appel l ant's docunents. Admttedly, he was probably strongly
I nfl uenced by the Coast Guard policy of revocation in narcotics
cases. But this policy was not, in any way, involved in arriving
at the conclusion that Appellant was guilty of the offense charged.
Appel l ant readily and conpletely admtted his guilt. He was at
| iberty to deny the charge and offer evidence to substantiate his
denial. Sinply because he freely admtted his guilt and then
present ed evi dence of an unbl em shed record for twenty-ei ght years
at sea which did not persuade the Exam ner to inpose a | esser order
than revocation, is not a valid reason for claimng that Appell ant
was not given a fair hearing. The situation would have been
entirely different if the Exam ner had permtted the policy of the
Coast Guard to influence himin arriving at the conclusion that
Appel l ant was guilty.

There is no statutory or other prohibition which prevents the
Coast Guard from adopting policies consistent with the safety of
| ives and property at sea. On the contrary, it is ny duty under
Title 46 U . S.C. 239 to prescribe rules and regulations for this
purpose. This policy of revocation in narcotics cases is
consi dered expedient to dimnish the many risks to the |ives of
seafaring nen and to protect ships and their cargoes from
unnecessary danger. The Coast Guard Exam ners are expected to
conply with all such policies formulated by nme; and they may at any
time consult with nme on questions of policy. 46 C F. R
137.07-5(d). Such a policy as this is necessary for the sake of
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uniformty as well as because of the seriousness of narcotics

of fenses. Hence, | do not think that such a policy controls the
Exam ners to such an extent that it defeats due process so |long as
its influence is brought to bear only after the Exam ner has
arrived at the conclusion that the charge has been proved.

In view of the above coments and those of the Exam ner, it
does not appear that the order of revocation inposed is unduly
cruel or an abuse of power. M duties under Title 46 U S.C. 239 do
not enconpass rehabilitation as in the Federal Institutions for the
detention of crimnals. M prinmary obligation under the statute is
to i npose restrictions on nen sailing on American nerchant vessels
when their past conduct has marked them as potential dangers to
t housands of other seanen. Naturally, these restrictions should be
comrensurate with the gravity of the offenses commtted.
Consequently, it is nmy opinion that the order of the Exam ner
shoul d be sustai ned.

ORDER

The Order of the Exami ner dated 6 May, 1949, should be, and it
i's, AFFI RVED.

Merlin O Neill
Dated at Washington, D. C, this 2nd day of August, 1950.

APPEARANCES:
Carol King and Bl anch Freednman of New York City
Bl anch Freednman, Advocate
B 7615 TREASURY- CGHQ WASH. , D. C.
***x* END OF DECI SION NO 450 ****x*
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