Appeal No. 402 - FREDERICK SUNDLOF v. US - 27 January, 1950.

In the Matter of License No. 14419
| ssued to: FREDERI CK SUNDLOF

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

402
FREDERI CK SUNDLOF

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

On 24, 29 and 31 August, 1 and 7 Septenber, 1949, Appell ant
appeared before an Exam ner of the United States Coast Guard at New
York Gty to answer a charge of negligence supported by two
specifications. The first specification alleges that while
Appel | ant was serving as Master on board the Anerican SS
CHRYSANTHYSTAR, under authority of his duly issued |license, he did,
on or about 25 June, 1948, nmintain excessive speed, while said
vessel was navigating in thick fog and under conditions of poor
visibility, thereby contributing to a collision between the
CHRYSANTHYSTAR and the fishing vessel ENERGETIC. The second
specification alleges that Appellant did, while serving as above
and on the sane date, fail to supervise properly the navigation of
said vessel, in that he left the bridge in charge of an unlicensed
and i nexperi enced seaman, thereby contributing to the above
menti oned col |i sion.

At the hearing, Appellant was fully inforned as to the nature
of the proceeding, the rights to which he was entitled and the

file:////hgsms-lawdb/users/K nowl edgeM anagement...%620& %620R%20305%620-%20678/402%20-%20SUNDL OF.htm (1 of 18) [02/10/2011 1:55:07 PM]



Appeal No. 402 - FREDERICK SUNDLOF v. US - 27 January, 1950.

possi ble results of the hearing. Appellant was represented by
counsel of his own choice and he entered a plea of "not quilty" to
each of the two specifications. The Investigating Oficer then
made hi s openi ng statenent and Appellant's counsel deferred his
right to submt an opening statenent on behalf of the person
charged. Counsel reserved his right to make an openi ng stat enent
upon conpletion of the Investigating Oficer's case in chief.

The I nvestigating Oficer then introduced in evidence the
testinony of the Chief Engineer and the Third Assistant Engi neer of
t he CHRYSANTHYSTAR for the voyage in question. He also introduced
the witten testinony of the Acting Third Mate who had been on
watch at the tinme of the collision. This testinony had been taken
on 11 August, 1948, during the investigation which had been
conducted in New York City to determ ne the cause of the disaster.
After objection to this evidence had been made and subsequently
wi t hdrawn, the testinony was received by the Exam ner as one of the
I nvestigating Oficer's exhibits. Oher exhibits received in
evi dence are a photostat of an excerpt fromthe deck | og book dated
25 June, 1948; a photostat of the engine roombell book dated 23
June, 1948; a chart of the English Channel, H O 4434; and a copy
of the Report of Marine Casualty made in connection with the
collision. After having submtted the above evi dence, the
| nvestigating Oficer rested his case.

Appel l ant' s counsel nade a notion to dismss both
specifications and the charge on the ground that the evidence
submtted failed to support the charge or either of the
specifications to the extent of nmaking out a prima facie case. The
notion was denied with respect to each of the specifications as
wel | as the charge.

In presenting his case, Appellant's counsel obtained the
testinony of the present Investigating Oficer, the Investigating
O ficer who conducted the prelimnary investigation at New York
Gty in August, 1948, and the Appellant. The two |Investigating
O ficers were subjected to extensive exam nati on.

Counsel attenpted to elicit information fromthe present
| nvestigating Oficer concerning statenents nade in Europe and
forwarded to the Coast Guard for use in the prelimnary
I nvestigation at New York. Counsel had nmade application for the
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conpl ete record of the investigation, in conformance with Title 46
Code of Federal Regul ations 136.13, but he did not receive these
statenents sent from Europe. Counsel requested conpliance with his
request for such information but nothing was done about it although
t he Exam ner suggested adjourning until Appellant could request the
statenents fromthe Commandant of the Coast Cuard.

Counsel questioned the Investigating O ficer, who had

conducted the prelimnary investigation, in connection with this
officer's authority to tell Appellant that no action would be taken
agai nst Appellant's person as the result of the investigation.
Despite this statenent, Appellant's and other testinony taken at
the investigation were referred to the Departnent of Justice by the
Coast Guard. As a result, Appellant was arrested and is being
prosecuted in the United States District Court for the Eastern
District of New York on charges grow ng out of this collision.

After Appellant had testified under oath as to the events in
connection with the collision and the surroundi ng circunstances,
the notion to dismss on the ground of insufficient evidence was
renewed and agai n denied. Both parties then nade oral argunents
and were given an opportunity to submt proposed findings and
concl usions. \When none were submtted, the Exam ner nmade his own
findings of fact and concluded that the charge and both
specifications had been "proved". He thereupon rendered his
opi ni on and entered an order suspending Appellant's License No.
14419 for a period of one year.

From that order dated 7 Septenber, 1949, this appeal has been
taken, and it is urged that:

PO NT 1. The Exam ner's findings of fact Nos. 3, 8, 9,

11, 12, 13 and 14 are not supported by conpetent proof. And
the finding that both specifications were in all respects
"proved" is excepted to.

PO NT 2. It was a serious violation of Appellant's
constitutional rights for the Investigating Oficer conducting
the prelimnary investigation to have obtai ned Appellant's
testinony upon the assurance that no action woul d be taken
agai nst Appellant's person. Such testinony was partially the
basis for the institution of crimnal proceedi ngs agai nst

Appel | ant.
PO NT 3. The wi t hhol di ng of sone of the docunents which
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had been used in the prelimnary investigation and which had
been applied for by Appellant in accordance with Title 46 Code
of Federal Regul ations 136.13 constitutes reversible error if
t he docunents in question contain any information which m ght
be in any respect favorable to Appellant's defense. Based
upon ny exam nation of the Record submitted, | hereby nake the
fol |l ow ng

FI NDI NGS OF FACT

At all tinmes nentioned herein up to and including 25 June,
1948, Appellant was serving as Master on board the Anerican SS
CHRYSANTHYSTAR, a Liberty tanker, under authority of his duly
| ssued |icense.

Just prior to that |l eg of the voyage covering the date of 25
June, 1948, the Second O ficer of the ship had been hospitalized in
the Dutch West Indies; the Third Oficer was pronoted to Second
O ficer; and Appellant attenpted by tel egraph, by letter and by
verbal requests to the |ocal agent to get another Third Oficer
fl own down from New York. Wen prom ses of a new Third Oficer
failed to materialize, Appellant questioned all the deck crewto
find out if any of them had experience as a watch officer. As a
result of this, Appellant found an unlicensed seaman who had sail ed
as Third Mate on another ship and the latter was pronoted to Acting
Third O ficer rather than delay the sailing tine.

Under these circunstances, the CHRYSANTHYSTAR took departure
fromthe Dutch West Indies enroute to Newcastl e-on-Tyne. The
Acting Third Oficer regularly stood the Third Oficer's watch and
handl ed it satisfactorily under Appellant's supervision on the
voyage across the ocean. Wen the ship arrived at
Newcast | e-on- Tyne, Appellant contacted the Anerican Consul and the
| ocal agent in a further attenpt to sign on a Third Oficer for the
return trip. He was unable to obtain the services of either an
American or a British Oficer. But he did get two English seanen
to replace two nenbers of the crew who left the ship. The ship
subsequently left Newcastl e-on-Tyne on 23 June, 1948, with the sane
Acting Third Oficer standing the 8 to 12 watch. Both of the new
men were also on the 8 to 12 watch, one as the | ookout and one as
t he hel nsman.
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On the evening of 25 June, 1948, the CHRYSANTHYSTAR was
steam ng seaward in the English Channel on course 250 degrees true
at full speed ahead which was approximately 11.5 knots (72 RP.M).
At 1948, a heavy fog of varying densities set in and considerably
reduced the visibility. The Chief Mate was on watch and the
Appel l ant went to the bridge and took control of the navigation of
the ship. He remained there until after the tine of the collision.
At the sane tine, the engines were put on standby and the fog
whi st e was comrenced bei ng sounded about every mnute and a hal f.
| n accordance with standing orders to the engine room speed was
reduced from72 to 69 R P.M when the tel egraph was changed from
full ahead to standby. This was done in foggy weather to
facilitate stopping and reversing.

The Acting Third Mate relieved the Chief Oficer for the 8 to
12 watch. The Appellant was still on the bridge and in charge of
t he navigation of the ship. As the ship approached Lizard Head
Li ght house, Appellant left the wheel house and went through the
connecti ng passageway to the chartroomin order to take bearings on
the radio direction finder located therein. At this tinme, the fog
was very patchy and visibility varied fromone ship's length to one
mle. The sea was noderate; there was a |ight westerly w nd; and
t he vessel was not neking any appreciable | eenay.

Appel l ant was in the chartroom|ong enough to turn on the
direction finder, allowit to warmup, and obtain a bearing on
Land's End. Appellant considered Lizard Point a very dangerous
poi nt of [and and had gone into the chartroomto see how soon the
ship would be clear of it. The bearing obtained was unfavorabl e
but still he did nothing about reducing speed from69 R P.M since
he was anxious to avoid any effect fromthe erratic behavior of the
current. Appellant thought the current possible could have caused
the ship to run aground at Lizard Point if they proceeded at a
sl ower speed.

Shortly after Appellant [eft the wheel house, the | ookout on
the forecastle reported by tel ephone a small craft dead ahead and
very close. Wen this nessage was received by the Acting Third
Mate at 2053, he did not give any engine or wheel orders but
| mredi ately relayed the nessage to Appellant. |In a matter of about
t hree seconds, Appellant had reentered the wheel house, changed the
tel egraph to full astern and given the order of "Hard left" to the
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hel msman. The engi ne room answered i nmedi ately and the latter
order was executed at the sane tine.

The Third Assistant Engi neer was on watch in the engi ne room
when the full astern order was received at 2053. He was standing
six feet away fromthe throttle and rushed to close it sufficiently
to reverse the engines. Then the Chief Engineer, who happened to
be present in the engine room reversed the engi nes and opened the
throttle. No tinme was lost in carrying out the order to reverse
the engines to full astern.

Al t hough the order to the hel neman was intended to offset the
swing of the stern to port as well as to use the rudder as a brake
to stop as quickly as possible, there was a slight swing of the bow
to starboard before the collision occurred. Appellant did not see
the craft before the ship hit it because the weather was very foggy
and visibility was one-half to one ship length. And Appellant did
not hear any fog signals fromthe boat nor were any reported to
him But he did know that at the speed which he says was being
made, it woul d take approximately 90 seconds for the ship to stop
in a distance of about 900 feet - two ship |engths.

At 2054, the forecastle | ookout reported over the phone that
the ship had struck the boat. Appellant imrediately ordered the
engi nes stopped when about in the mddle of the weckage of the
fishing vessel which had been hit. At 2055, full astern was again
rung up and lighted life rings were thrown over the side. A boat
was | owered and was away fromthe side of the ship at 2100. While
t he boat was searching for survivors, according to the deck | og,

t he ship maneuvered to avoid the "heavy traffic" and also to remain
In the vicinity of the accident. The collision took place about
ten mles east southeast of Lizard Head Li ghthouse.

The lifeboat returned to the ship at 2210 with two survivors.
One of the nen was in good condition but the other was unconsci ous
and died. The bodies of the other four occupants of the fishing
vessel were not recovered. The boat was identified as the F/V
ENERCGETI C. Appel |l ant contacted the proper authorities about the
acci dent and executed the required Report of Marine Casualty.

On the date of the collision, Appellant was serving under
authority of his License No. 56656. Subsequent to this tinme, the
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above |icense expired and Appell ant was issued the new License No.
14419 on 3 Septenber, 1948.

Appel | ant had been going to sea since 1910 and numerous
| etters of reconmmendation fromdifferent shipping conpanies were
read into the record at the hearing. Appellant's prior
di sci plinary record consists of three adnoni shings for m sconduct
and a four nonths' suspension of his Master's |license in 1945 for
negl i gence in connection with the grounding of the SS CHARLES
NORDHOFF.

OPI NI ON

Appel | ant contends on appeal (and in his hearing argunent
which is incorporated into the appeal brief) that certain specified
findings of fact nade by the Exami ner and the allegations set forth
in the two specifications are not supported by conpetent proof.
(Point 1)

According to Appellant's argunent he is under the m staken
i npression that it is necessary that the evidence nust be "beyond
a reasonabl e doubt" in order to support such findings and
conclusions. The degree of proof required is that there nust be
"substantial evidence." (Admnistrative Procedure Act, sec. 7(c);
46 Code of Federal Regul ations 137.21-5) Substantial evidence is
evi dence which affords a substantial basis of fact fromwhich the
fact in issue can be reasonably inferred when taking into
consideration all the facts presented; and the evidence need not
point entirely in one direction. As will be anplified bel ow, the
record indicates that the Exam ner fully conplied with these
requi rements except as specified herein.

The findings of fact of the Exam ner which are attacked by
Appel | ant as not bei ng adequately supported by the evidence are
nunmbers 3, 8, 9, 11, 12, 13 and 14.

Fi ndi ng nunber 3 pertains to the speed of the ship just prior
to the tinme of the collision. Both the Third Assistant Engi neer
who was on watch and the Chief Engi neer who was al so in the engine
roomtestified that the ship was making 69 R P.M - 11 plus knots.
The only testinony opposed to this is the Appellant's statenent
that he could tell by |ooking over the side that the ship was
maki ng approximately 8 knots. In spite of the conflicting
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testinony, it is certainly reasonable to believe that the ship was
making 69 RP.M at the tinme of the collision. Hence, the required
substanti al evidence is present.

Wth respect to findings nunbers 8, 9, 11 and 12, they are
adequat el y supported by the evidence except insofar as the neaning
of the word "bridge" is concerned; and al so the neaning of "in
charge” in connection with finding nunber 12. According to ny
findings of fact above, Appellant left the wheel house and went to
the chartroomwhich is technically part of the "bridge." But it
seens evident that in nmaking his findings, the Exam ner sinply
failed to draw this fine distinction which is urged by Appellant to
be erroneous. Since the neaning conveyed by the Exam ner's
findings is no different than in ny findings and the ultimte
result is not affected by the change, the questionable error is
corrected by changing "bridge" to read "wheel house" in findings of
fact nunbers 8, 9, 11 and 12. And since there is no evidence which
contradicts Appellant's testinony that he retained control of the
navi gation of the ship while he was in the chartroom the words "in
charge" contained in finding nunber 12 nmust be understood to nean
that the Acting Third Mate was present on the bridge only
physically and was not actually in control of the navigation of the
ship. The finding that the Acting Mate did not give any orders but
call ed the Appellant further supports Appellant's contention.

As regards finding nunber 13, the actions of the Acting Third
Mat e obviously indicate that he was not conpetent to handle the
situation which developed. 1In view of the unlicensed status of the
wat ch officer, the finding mght be justified but it becones
i rrel evant because of ny finding that he was not "in charge" of the
bridge with respect to the navigation of the ship.

The last finding of fact objected to by Appellant is nunber 14
which is the ultimate finding that both "i mobderate speed" and the
bridge being "in charge of an unlicensed and i nconpetent watch
officer" contributed to the occurrence of the collision. In line
with ny discussion of the matter infra, it is nmy opinion that the
part of the finding pertaining to i moderate speed i s supported by
substanti al evidence. M preceding coments concerning the status
of the Acting Mate are sufficient to elimnate that portion of the
finding which states that he was in charge of the bridge.
Furthernore, the immedi ate action taken by Appellant when i nforned
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of the presence of the fishing boat indicates that Appellant could
not have taken action soon enough to have avoided the collision
even if he had been in the wheel house when the | ookout nade his
first report. Consequently, the second specification is found "not
proved" since the conclusion with respect to it nust ultimately be
based on finding of fact nunber 14.

Appel | ant al so contends that the first specification is not
supported by conpetent evidence. And in his argunent, Appellant
specifically sets forth his reasons for taking this position. He
argues that the ship was noving at a noderate speed of
approxi mately eight knots; that the Investigating Oficer nade no
effort to show what woul d be consi dered noderate speed under the
exi sting conditions; that the specification alleges the vessel was
operating in "thick fog" but the testinony shows that the ship was
operating "through a series of fog banks"; that it was necessary to
mai ntain a speed of eight knots to avoid the possibility of running
aground upon Lizard Point; that the Investigating Oficer failed to
sustain the burden of showi ng what other traffic could reasonably
be expected to be in the neighborhood; and that there is no
evi dence to show what the other vessel was doing with respect to
conplying with the rul es of navigation.

| would Iike to preface the discussion of the above points by
stating that although this is not a proceedi ng based on any statute
other than Title 46 United States Code 239, it is apparent, for two
reasons, that Appellant was negligent if he commtted the offense
alleged in the first specification: first, because the offense
woul d be a breach of a statutory rule of navigation which Appell ant
was bound to know and observe; and, secondly, because the rule in
gquestion is nerely declaratory of the universal rule which requires
prudence and caution under circunstances of danger. The statutory
rule referred to is the first paragraph of Article 16 of the
| nternational Navigation Rules (33 United States Code 92) which
st ates:

Every vessel shall, in a fog, mst, falling, snow, or
heavy rainstornms, go at a noderate speed, having careful
regard to the existing circunstances and conditions."

And, as indicated above, excessive speed in thick weather is a
fault, irrespective of the statute.
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What constitutes noderate speed in a fog depends upon all the
ci rcunstances of the particular case. All the cases of noderate or
| mmoder at e speed turn on questions of prudence and negli gence.
Hence, they cannot be solved nerely by applying nechanical tests.
However, sone factors in determ ning whether the speed is noderate
are the general standards of seamanship established by the courts;
the density of the fog; the place where the vessel is navigating;
the likelihood of neeting other vessels; the conpliance of the
ot her vessel with the rules of navigation; and any ot her conditions
affecting the vessel's own safety or the safety of others.

Appel l ant urges that his ship was proceeding at a noderate
speed of eight knots and he has cited Potter v. WIlliamF.

Hunphrey (1939) 1939 AMC. 382, in support of this contention.
This case held that the POITER was at fault for maintaining a speed
of approximately 10.5 knots in a noderate fog but that it was
possible that the collision would not have resulted if speed had
been reduced to eight knots which woul d have been two-thirds of the
normal full speed of twelve knots. The court concluded that there
had not been a sufficient reduction fromthe normal full speed of
the vessel. In Appellant's case, | have found that the ship was
proceedi ng at a speed of eleven plus knots and not at eight knots
as is argued by Appellant. Since the normal full speed of the
CHRYSANTHYSTAR i s approximately 11.5 knots, the "two-thirds" rule
suggested in the case cited does not in any way support Appellant's
argunent that his ship was proceeding at a noderate speed.

In The Cheruskia (1899), 92 Fed. 683, the court said that
where the full speed of a steaner was 10.5 to 11 knots, a reduction
of from1lto 1 1/2 knots in a fog still |eaves the speed excessive.
The reduction, even in a noderate fog, should be at |east to
two-thirds of full speed.

And in The Wn F. Hunphrey (1939), 26 F. Supp. 1, affirned
120 F. 2d 1011, it was stated that a reduction fromthe nornal
speed of 12 knots to slightly over 10 knots was not sufficient to
avoid liability for a collision.

It has been stated that "sonething nust be left to the
judgnent and di scretion of the nmaster” in determ ni ng what
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constitutes noderate speed. The Unbria (1897), 166 U.S. 404,

to the sane effect, Lie v. San Fran. & P.S. S. Co. (1917), 243

U S 291. But this discretion "nust be exercised not wholly as a
matter of individual judgnment or of individual views as to what is
noderate speed, but also with due regard to the interpretation of
the term noderate speed' by the maritinme courts and to the general
st andards of good seamanshi p established by those courts in

applying the term noderate speed.'" The Saganore (1917), 247
Fed. 743.

The broadest rule, which is set out in nunerous cases, is that
to determ ne whether a given rate of speed of a steaner is noderate
or excessive in view of the particular circunstances is that such
speed only is lawful as will permt the steaner seasonably and
effectually to avoid a collision by slackening speed or by stopping
and reversing within the distance at which an approachi ng vessel
can be seen. The Catalina (1937), 18 F. Supp. 461, affirmed 95
F. 2d 283. And it has been generally held that noderate speed is
| ess than normal full speed when there is a substantial anount of
fog. The speed nust be substantially reduced, even if the fog is
not dense, so long as visibility is seriously affected. The

Cheruskia (1899), 92 Fed. 683; The Pennland (1885), 23 Fed.
551.

It was stated in the case of The State of Al abama (1883),
17 Fed. 847, that noderate speed has reference to all the
circunstances affecting the steaner's ability to keep out of the
way, 1 ncluding her owmn power in backing, and requires a reduction
of speed according to the density of the fog.

Many cases have applied the "visible distance" test while
ot hers have held that a vessel is not proceeding at noderate speed
in a fog if she cannot be stopped dead in the water in one-half the

visibility before her. The Silver Palm (1938), 94 F. 2d 754,
certiorari denied 304 U S. 576. Still other cases have enphasi zed
the point that the vessels nust be able to stop, not within the

di stance of visibility but before they collide. The Unbria

(1897), 166 U.S. 404; The Nacoochee (1890), 137 U.S. 330.
And if the steaner collides with a sailing vessel "the burden is

upon, and the presunption against, the steaner.” The Saganore
(1917), 247 Fed. 743.
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Considered in the light of the standards set out in the above
cases, it appears that Appellant was operating his ship at an
excessive rate of speed when proceeding at only slightly |less than
her normal full speed of 11.5 knots. Appellant admts that the
vessel was operating under conditions of poor visibility; that the
maxi numvisibility at the tinme of the collision was one ship
| engt h; and that the backing power of the ship at a speed of only
ei ght knots was such that she could not be stopped in | ess than two
| ength's of the ship. Hence, the CHYRSANTHYSTAR coul d not have
stopped in tinme to have avoided the collision even if the boat had
been sighted at the distance of maximumvisibility - one ship
| ength. Since Appellant has not brought his case within any of the
courts' definitions of noderate speed, he cannot be said to have
exerci sed properly his judgnent in determ ning what constituted
noderate speed. It was the Investigating Oficer's duty to attenpt
to prove that the CHRYSANTHYSTAR was proceedi ng at an i nmoderate
speed rather than to show what woul d be consi dered noderate speed
under the existing conditions.

Appel | ant al so contends that although the specification
al | eges the vessel was operating in "thick fog" the testinony shows
that it was noving "through a series of fog banks." Since what
constitutes noderate speed in a fog varies with the existing
conditions, a higher rate of speed is permssible when the fog is
| ight than when it is thick. Despite Appellant's testinony that
the visibility varied fromone ship length to one mle, there is
anpl e evidence to support the finding that the ship was in thick
fog at the tinme of the collision. Appellant hinself testified that
he never did see the fishing vessel before the collision occurred.
In addition, if fog is or should be known to be ahead, a vessel's
speed nmust be so reduced as to be noderate, at |east by the tine

she enters it. In the case of The Cty of Al exandria (1887),
31 Fed. 427, it was stated that:

"Even if this were a case of an abrupt, dense bank of
fog, which, upon the testinony, is not probable, she had no
right to run into the fog bank at full speed. She was bound
to sl ow down previously, because otherw se she could not
conmply with the rule that requires her to be going at
"noderate speed’ the nonment she is init.”
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Consequently, even if the CHRYSANTHYSTAR had run into the thick fog
just prior to the tinme of the collision, Appellant was required to
have noderated the ship's speed before entering the dense fog so as
not to be proceeding at an excessive speed upon encountering it.

It 1s urged by Appellant that it was necessary to naintain a
speed of eight knots to avoid the possibility of running aground
upon Lizard Point. First, it is again pointed out that the speed
of the CHRYSANTHYSTAR was found to be sonething in excess of 11
knots rather than 8 knots. As previously stated, the place where
the vessel is navigating is one of the factors to be considered in
determ ni ng what noderate speed is under the existing circunstances
and conditions. Appellant did not specifically state that the ship
was running at the slowest speed consistent with steerageway. Even
assum ng that is what he neant, the courts have held in nunerous
cases that it is no excuse for a collision that a steaner cannot
hol d her course without running at a speed imobderate in a fog.

The Pennsylvania (1873), 86 U. S. 125; The H. F. Di nock
(1896), 77 Fed. 226; The Eagle Point (1903), 120 Fed. 449,

The Saganore (1917), 247 Fed. 743. And excessive speed cannot
be justified on the opinion of the ship's officers that the vessel

could not be properly controlled at a |ower rate of speed. The
Eagl e Point (1903), 120 Fed. 449.

| f the CHRYSANTHYSTAR had been traversing a narrow channel and
t here was danger of running aground on either hand if speed were
reduced, then Appellant's failure to reduce speed could conceivably
be justified as a proper exercise of his judgnent. But, in this
case, the ship was nearing the entrance to the English Channel
which is sone 80 mles wide. |If there was a possibility of being
grounded if proceeding at a slower speed, the condition arose
because of Appellant's failure to steer a w der course around
Li zard Point. Being in such a position of danger, the ship was
required to proceed with the utnost precaution. Were the danger

Is great, the greater should be the precaution. The Carita

(1874), 90 U.S. 1. This again suggests that the speed naintai ned
was excessive in view of the danger of running aground.

The expectation of neeting other vessels in the vicinity is
anot her controlling factor in determ ning noderate speed in a fog.
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In his argunent, the Investigating Oficer quoted fromthe Sailing
Directions for the South Coast of England as foll ows:

"Traffic conditions in the English Channel require
extraordinary caution to prevent collision, and especially so

Is this the case in hazy or foggy weather. In addition to
vessel s traversing the channel, there are fleets of traw ers,
notably between Start Point and Bill of Portland, and steaners

runni ng between English and French ports.”

In addition to the nornmal degree of discretion which should be
exerci sed when a vessel is traveling in fog, special care should be

t aken when navi gating a congested harbor or channel. The Onega

(1895), 71 Fed. 537; The Tennessee (1922), 285 Fed. 391. It
has been held that if the fog is very dense, a vessel's speed, at
| east in waters where any traffic is to be expected, should not

exceed bare steerageway. The Martello (1894), 153 U S. 64;
The Pottsville (1882), 12 Fed. 631. This is nodified by the
statenment in The Saganore (1917), 247 Fed. 743, that:

“I'n a fog so dense as existed in this case the right to
mai ntai n steerageway and the obligation to go so slow as to be
able to avoid a vessel which can be sighted approach
| nconsi stency; but both rules are to be applied so far as is
possi ble."

In The Pennsylvania (1873), 86 U.S. 125, it was said:

“Qur rules of navigation, as well as the British rules,
require every steanship when in a fog, "to go at a noderate
speed."” What is such speed may not be precisely definable.

It must depend upon the circunstances of each case. That may
be noderate and reasonable in sonme circunstances which woul d
be quite immobderate in others. But the purpose of the

requi renent being to guard agai nst danger of collision, very
plainly the speed should be reduced as the risk of neeting
vessel s is increased.”

Si nce noderate speed varies with the proximty of other vessels and
there was great |ikelihood that there were other vessels close by
t he CHRYSANTHYSTAR, it was clearly Appellant's duty to have earlier
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reduced speed considerably nore than he did because of the
prevailing dense fog.

Appel l ant further contends that there is nothing in the record
to indicate whether the fishing vessel was conplying with the rules
of navigation at the tinme of the collision. Since the
CHRYSANTHYSTAR was runni ng at an excessive speed, this argunent has

no nerit. It is not a valid defense for a vessel, herself guilty
of fault, to contend that the collision would not have occurred if
t he ot her vessel had been properly navigated. |In the case of The

Yoshida Maru (1927), 20 F. 2d 25, it was held that:

“I't is well settled that in case of a collision, the
initial fault of one vessel does not exenpt the other fromthe
duty of conplying wiwth the rules of navigation or of using
such precautions as good judgnent and good seamanship require
to neet the energency."”

Appel l ant testified that he did not hear any fog signals from
t he boat nor were any reported to him This is the only evidence
in the record indicating whether the fishing vessel was using the
prescribed fog signals. But the fact that fog signals were not
heard by the officers and crew of a vessel colliding wth another
in fog, does not establish that proper signals were not given.

The Catalina (1937), 18 F. Supp. 461.

Even nmeki ng the assunption that the boat was not giving any
fog signals, Appellant is not relieved of fault due to the
excessive speed of the CHRYSANTHYSTAR. The duty concerni ng
noderate speed in fog is separate fromthe duty to stop upon
hearing the fog signals of another vessel; and, regardl ess of the
| atter, there is no right to navigate at full speed. The
Automatic (1924), 298 Fed. 607. True, the CHRYSANTHYSTAR was not
mai ntai ning full speed but there was a difference of | ess than half
a knot between full speed and the rate at which she was proceedi ng.
In addition, excessive speed is not excusable even if the vessel
collided wth had been anchored in the channel. The H F. D nock

(1896), 77 Fed. 226.

Anot her inportant factor to be considered is that although
Appel | ant was in charge of the navigation of the ship, he left the
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wheel house and went to the chartroom Fromthis location, his
visibility of the waters surrounding the ship was conpletely cut
off. This action of the Appellant was particularly carel ess since
the ship was navigating in a heavy fog, it was to be expected that
t hey woul d neet other vessels in this area and they were near a
dangerous point of land. Since Appellant failed to reduce speed in
the face of all these hazards to the safety of his ship and ot hers,
he was guilty of the offense alleged in the first specification.
And the seriousness of this offense is aggravated by the concl usion
that the second specification was "not proved" since Appellant was
I n such a position that he could not see where the ship was goi ng
even though he was in charge of the navigation of the vessel.

In connection with Appellant's argunent that since this
proceeding is penal in nature, it nust be strictly construed and
therefore no action can be taken against any |license other than the
one appearing on the specification form suffice it to say that
this is a renedial proceeding, the action is specifically stated to
be directed against License No. 14419 (R 1) and the Coast Guard has
the authority to revoke or suspend all licenses or certificates for
reasonabl e cause.

Appel l ant also clains that his constitutional rights were
i nfringed when Appellant's testinony was obtained upon the
assurance that no action would be taken agai nst Appellant's person
(Point 2). It is evident that the Investigating Oficer who nmade
this statenent to Appellant at the prelimnary investigation was
referring only to Coast QGuard proceedings under Title 46 United
States Code 239(g). Hi s authority could not possible extend to the
institution of crimnal proceedi ngs agai nst Appellant. There is a
statutory requirenent (46 United States Code 239(h)) that in cases
of evidence of crimnal liability, the Commandant of the Coast
GQuard shall refer all of the evidence and findings, in such
| nvestigation, to the Attorney General for investigation and
possi bl e prosecuti on.

Appel | ant conpl ains that certain statenents, depositions,
etc., received by the Coast Guard abroad in its investigation of
this matter, have not been nade available to his inspection and
possi ble use. (Point 3) The follow ng appears in the appeal
| odged by counsel:
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“I't is respectfully submtted that if the docunents in
guestion contain any information which mght be in any respect
favorable to the defense of Captain Sundlof's case, the
wi t hhol di ng thereof should constitute serious and reversible
error.”

Because of this subm ssion, | have exam ned the investigation
file and find the Coast Guard did receive fromthe British

M nistry of Transport, under confidential cover, four

phot ostati ¢ docunents of the "Exam nation on Qath" signed by
Appel l ant, as Master; the Acting Third Mate and an abl e seanman of

t he steamtank shi p CHRYSANTHYSTAR;, together with a simlar
docunent purporting to have been executed by a deckhand who was the
sol e survivor of the notor ship ENERCETIC. These docunents are in
the nature of depositions which follow a ritualistic formuntil an
answer to a specific question permts a narrative statenent of the
I ncidents attending the event.

Qovi ously, these "depositions" forma part of the Coast Guard
record in the investigation of this case which could not be nade a
“public record" under 46 U S.C. 239. They are classified by the
British authorities as "confidential"; and in deference to that
authority, the classification wwll not be either renoved or reduced
W t hout perm ssion fromthe British. The Coast Guard di scerns no
sound reason for requesting that action. Furthernore, even if
t hese docunents were subpoenaed, the nmaterial would be withheld in
accordance with 46 Code of Federal Regul ations 136.13-10 because of
their confidential classification. Since these depositions are not
part of the Record in this proceeding, they wll not be considered.
Appel l ant may be assured they contain no information, not already
I ntroduced into the case, which would be hel pful to his defense.

Because of the liabilities to be determ ned by civil
litigation, I wsh to make it enphatically clear that the functions
of the Coast Guard should not be used to try such civil
liabilities. The primary purpose of Congress which has brought the
Coast Guard into these cases, was to assign conpetent authority to
inquire into the causes of disaster, with a viewto (1) preventing
recurrence, by appropriate regulation - and if necessary,
| egi sl ation, and, (2) taking appropriate action by suspension or
revocation of nmerchant mariners' docunents and |icenses held by
persons found to be at fault in the disaster under investigation.
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Therefore, | esteemit to be ny responsibility under all the
pertinent statutes and regulations to | ook, in each case presented
to me, for either fault or freedomfromfault in the individual.
The standards for such determ nation are nost flexible, but follow
t he recogni zed standards applicable to the particul ar offense and
the particul ar individual involved.

CONCLUSI ON AND ORDER

For the reasons set forth above, the order of the Exam ner
dated 7 Septenber, 1949, should be, and it is AFFI RMVED.

Merlin O Neill
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 27th day of January, 1950.
***x%  END OF DECI SION NO 402 *****
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