Appeal No. 394 - JAMES J. GALVANI v. US - 22 December, 1949.

In the Matter of License No. 176224
| ssued to: JAMES J. GALVANI

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

394
JAMVES J. GALVANI

Thi s appeal cones before ne in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

On 18, 20 and 24 May, 1949, Appell ant appeared before an
Exam ner of the United States Coast Guard at New York City to
answer charges of "inattention to duty" and "negligence," both of
whi ch charges were based on the sane incident. The charge of
“Inattention to duty" is supported by a specification alleging that
whi | e Appel l ant was serving as Master on board the Anerican SS
SANFORD B. DOLE, under authority of License No. 176224, he did, on
or about 16 April, 1949, while said vessel was steam ng from
Angui la Island for Puerto Sagua La Grande, steer an inproper
course, as a result of which the vessel ran aground. The charge of
"negligence" is supported by a specification alleging that, while
serving as above and on the sane date, Appellant did, while said
vessel was steam ng towards Puerto Sagua La Grande and when the
vessel was approaching the coast of Cuba, navigate and/or pil ot
said vessel in a negligent manner, as a result of which the vessel
ran aground.

At the hearing, Appellant was infornmed as to the nature of the
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proceeding, the rights to which he was entitled and the possible
outcone of the hearing. Appellant was represented by counsel of
his own choice and he entered a plea of "not guilty" to each of the
charges and specifications.

After the Investigating Oficer had introduced in evidence the
testinony of the Second Mate, who was on watch at the tinme of the
groundi ng, and a chart of the North Coast of Cuba, he rested his
case. Appellant was the only wtness to testify in his own behal f.
Certain stipulations were made as to what the hel msnan's testinony
woul d have been if he had appeared as a w tness.

When both parties had conpleted their argunents, the Exam ner
made his findings of fact and concl uded that the charge and
specification alleging "negligence" had been "proved." The charge
of "inattention to duty" and the supporting specification were
di sm ssed. Based on his findings and concl usi ons, the Exam ner
entered an order suspending Appellant's License No. 176224, and all
other valid licenses and docunents issued to himby the Coast
GQuard, for a period of six nonths; one nonth to be an outright
suspensi on and the bal ance of five nonths not to be effective
provi ded no charge is proved agai nst Appellant for acts conmtted
Wi thin six nonths from24 June, 1949.

On appeal, Appellant urges that:

Point 1. The finding that the second charge ("negligence")
was proved was w thout support in the evidence.

A. The first charge and specification were
di sm ssed because it was found that the
Appel l ant did not steer an inproper course.
Therefore, Appellant was not guilty of the
second specification which all eged negligent
navi gation and piloting.

B. There is no testinony in the record which
contradicts the fact that both the Appell ant
and the Second Mate were on the bridge taking
every precaution possible when the vessel
gr ounded.

C. The coast where the vessel went aground is
heavily shoal ed making a | andfall extrenely
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difficult. The brilliant sun accentuated this
si tuati on.

Point 2. The penalty and sentence is too severe in view of
the facts of the accident and the surroundi ng
mtigating circunstances. The order should be nade
whol | y probationary.

A. Appel lant's record is unbl em shed over a
period of many years at sea and a strong
| etter of recommendation by the corporation
owni ng the SANFORD B. DOLE was introduced in
evi dence.

B. The steanshi p conpany operators nake a
definite distinction between outright
suspensions of an officer's |icense and
probati onary suspensi on peri ods.

Appear ance: Benjamn B. Sterling, Esq. of New York City
By Marvin Schwartz, Esq.
Havi ng carefully studied the Record in this case, | state ny

FI NDI NGS OF FACT

On or about 16 April, 1949, Appellant was serving as Master of
the American SS SANFORD B. DOLE, under authority of License No.
176224, while said vessel was enroute from New York toward Puerto
Sagua La Grande, Cuba.

On the norning of 16 April, 1949, said vessel was on a

sout heasterly course in the Santaren Channel approaching Anguil a

| sland. The ship was bucking a heavy westerly set of the current
so that the average speed from 1200 on 15 April, 1949, to 1200 on
16 April, 1949, was 10.5 knots, although she was proceeding at 72
RPM s which would normally produce a speed of about el even knots.
The sailing directions for this area indicate that there is a weak
current to northward in the Santaren Channel.

At 1200 on this date, the Second Mate relieved the Third Mate
of the watch while the ship was still underway in the Santaren
Channel. The Third Mate instructed the Second Mate to take a
four-point bearing on Anguila Island |Iighthouse as they passed it
abeamto starboard. The ship was then making 72 RPMs. The
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hel msman was the only other man on deck watch with the Second Mate
and Appellant was on the bridge. On this vessel, it was customary
not to have a | ookout watch posted during daylight hours in clear
weat her. The weat her was clear, the sea noderate, the wnd |ight
and the visibility excellent except for a strong glare when | ooking
into the sun.

The four-point bearing was taken by the Second Mate and it
showed that the ship was approximately 1.6 mles distant from
Anguila Island at 1233. In setting the course to be steered from
this point, Appellant testified he took into consideration the
facts that they had encountered a westerly set in the Santaren
Channel in the norning;that a slight current to the westward in
Ni chol as Channel was indicated in the sailing directions; that his
past experience in this area led himto believe there would be a
westerly set; that Anguila Island lies two mles southeast of its
charted position; and that there was a gyro-conpass error of
approxi mately one degree westerly. Based on these factors,
Appel | ant expected to make good a course of 224° True by steering
220° PGC, 219° True. Allowing for ten percent slip because the
ship was light, Appellant estimated that the ship woul d make good
10.7 knots at 72 RPMs. Considering the westerly set, he estinated
t hat the speed of advance woul d be increased from10.7 to 11 knots.

Based on the above estimates, Appellant drew a pencil course
| ine of 224° True on the chart, in the chartroom which was being
used for navigating on this leg of the voyage. (See |Investigating
Oficer's Exhibit A) But although Appellant told the Second Mate
that he was taking into consideration the inaccurate |ocation of
Angui la Island on the chart, there is no indication that this was
done in laying down the course expected to be nade good. Except
for the latter factor, a course made good of 224° True woul d have
put the ship between the entrance buoys of the channel to Puerto
Sagua La Grande, one mle to eastward of El Cristo |ighthouse.

At 1233 on orders fromthe Appellant who was on the flying
bridge, the Second Mate changed course to 219° True (220° PGC) and
t ook departure from abeam of the southern point of Anguila Island,
distant 1.6 mles for Puerto Sagua La Grande, proceedi ng across
Ni chol as Channel. The vessel's destination was approximtely forty
mles distant fromthe point of departure. The only |ighthouse
within six mles of the channel entrance was the fifty-foot El

file:////hgsms-lawdb/users/K nowl edgeM anagement...%620& %620R%20305%20-%20678/394%20-%20GALVANI.htm (4 of 13) [02/10/2011 1:54:47 PM]



Appeal No. 394 - JAMES J. GALVANI v. US - 22 December, 1949.

Cristo |ighthouse.

At the tinme of the course change, Appellant instructed the
Second Mate to keep a good | ookout, check the course, use the
fathometer and to | et himknow when a | andfall was nmade. After the
change of course had been conpleted, Appellant left the bridge and
went to his office behind the chartroom

The Second Mate was standing his watch on the flying bridge
and the ship was being steered fromthere. Both the Mate and the
hel msman had an unobstructed vi ew ahead and to both sides but the
bri ght sun was al nost dead ahead of the ship on the new course. The
navi gation bridge was approximately ten feet below the flying
bridge. It was necessary to go below to the navigation bridge and
t hrough t he wheel house to the chartroomin order to operate the
fathometer or |look at the chart being used. It took about half a
mnute to go fromthe flying bridge to the chartroom

Shortly after the course change, the Second Mate foll owed
Appellant's instruction to check the course by going belowto the
chartroom and drawi ng a blue course line of 219° True on the sane
chart on which Appellant had put the course |line of 224° True. The
Second Mate erroneously started his course fromthe sane plotted
poi nt of departure as Appellant's course line. Both of themfailed
to take into consideration the fact that the plotted point of
departure was not correct because it was based on the inaccurately
charted position of Anguila Island.

At 1411, the discharge of ballast was conpleted. The ship now
high in the water since there was no cargo aboard. It was draw ng
14' 2" aft and 5' 6" forward.

At approximately 1430, the Second Mate took an azi muth and
found the gyro error to be 1.4 degrees westerly. Shortly
afterwards, the Second Mate sighted the coast of Cuba and reported
the landfall to the Appellant. The latter went at once to the
flying bridge and used his binoculars in an attenpt to ascertain
their location. He remained on the flying bridge, keeping a watch
up ahead until the tinme of the groundi ng, except for several trips
to the chartroomto check the fathoneter. The Second Mate had no
sun goggl es or polaroid glasses since there were none on board.
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At about 1500, the Second Mate began taking soundi ngs on the
fat honeter since the coast of Cuba is rinmmed by shoal water al
along the north coast in this area. He checked the fathoneter at
| east three tines before the groundi ng occurred but each tine it
showed no bottom

Appel | ant did not know what part of the Cuban coast they had
sighted. Since neither the EIl Cristo |ighthouse nor any ot her
navi gati onal aids were visible, he assuned that they had nade good
the true course of 219° at a speed of 11 knots. Hence, he thought
the nearest |and was farther away than it actually was and he
ordered a course change to 259° True when the ship was about four
mles fromland. His intention was to nove toward shore at an
angle so as to still be outside of the shoals upon approaching the
vicinity of the channel entrance. Upon the execution of the course
change at 1509, the brilliant sun was on the port bow and its glare
still inpaired visibility to such an extent that it was difficult
to identify objects ashore. The weather was still clear and
visibility otherw se good.

No aids to navigation or |andmarks were distinguishable up to
the tinme of the grounding. As they proceeded closer to |land, only
the flat rocky land and trees could be seen ashore. Shortly before
t he groundi ng, several ships were sighted lying in an inlet dead
ahead and there appeared to be an opening straight ahead | eading to
the pilot station at the |ighthouse. At 1530, standby was rung up
on the engine roomtel egraph but there was no change made in the
speed fromfull ahead.

The ship ran aground at 1532, about six mles east of the
channel entrance to Puerto Sagua La G ande and approxi mately an
eighth of a mle inside the hundred fathom curve along the north
coast of Cuba. Immediately before the grounding, both Appellant
and the Second Mate were going up the |ladder to the flying bridge
fromthe navigation bridge. They had been checking the fathoneter
which still read no bottom This had caused themto be away from
the flying bridge for a few mnutes. Wile going up the |adder,
the Second Mate noticed a change in the color of the water. He
told Appellant and the |latter rushed to the telegraph and pulled it
to full astern as the ship ran aground. This was the first change
of speed fromfull ahead since sonetinme prior to 1233 and there
had been no chance of course since 1509. The glare fromthe sun
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was still strong and on the port bow.

When the sun had gone down about three hours after the
grounding, El Cristo |ighthouse was sighted to the westward. A fix
obt ai ned by using the bearings of the |ighthouse and the port of
| sabel a determ ned that the ship had gone aground at approxi mately
23° 00" 45" North latitude, 79° 52' West |ongitude. Appellant was
able to back the ship off the shoal under her own power and they
made port w thout assistance. There were no personnel injuries or
| oss of life and the damage to the vessel was slight.

It was stipulated that the hel nsman steered a good course
Wi thin one degree on each side of the two courses he had been
ordered to steer since departure from Anguila Island. Accepting
this, it is apparent that there was an easterly set, rather than a
westerly one, in N cholas Channel. The course actually nade good,
whil e steering on course 219° True, was about 214° True. Because
of the erroneous departure point used by the Appellant and Second
Mat e, the course which should have been nade good to arrive at the
desti nation was 227° True instead of 224° True. Due to the
easterly set, the speed of advance was approximately 12.5 knots
whil e on course 219° True and about 12 knots on course 259° True.

OPI NI ON

Appel | ant contends that the charge of "negligence" was found
“proved" w thout support in the evidence because a conpletely
i nterrelated charge and specification were dismssed (Point 1A);
because the testinony concerning the precautions taken by Appell ant
was not contradicted (Point 1B); and because of the circunstances
present which were adverse to accurate navigation. (Point 1C

In these proceedings, it is required that the findings and
concl usi ons be supported by substantial evidence (Adm nistrative
Procedure Act, section 7(c); 46 Code of Federal Regul ations
137.21-5). Substantial evidence has been defined as:

"* * * eyidence of such quality and wei ght as woul d be
sufficient to justify a reasonable man in draw ng the

I nference of fact that is sought to be sustained. (Cases
cited.) * * * Fromthe nere fact that the evidence
permts two or nore possible inferences, it does not
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necessarily follow that the evidence is not substanti al
and is not sufficient to sustain the jury's finding. To
be substantial, the evidence need not point entirely in

one direction." Baltinore and Chio Railroad Co. v.
Postom (C.C. A, D.C, 1949), 177 F. 2d 53.

And it neans that the one weighing the evidence takes into
consideration all the facts presented to himand all reasonabl e

| nferences, deductions and conclusions to be drawn therefrom and,
considering themin their entirety and relation to each other,

arrives at a fixed conclusion. National Labor Rel ations Board

v. Thonpson Products, Inc. (CCA, 6th Gr., 1938), 97 F. 2d
13.

In this connection, it is worthy of note that the Suprene

Court in United States v. Yellow Cab Co., et al. (decided
5 Decenber, 1949, not yet reported) has stated:

"Only last termwe accepted the view then advanced by the
Governnment that for triers of fact totally to reject an
opposed vi ew i npeaches neither their inpartiality nor the
propriety of their conclusions. W said,

"W are constrained to reject the court's

concl usion that an objective finder of fact could
not resolve all factual conflicts arising in a

| egal proceeding in favor of one litigant. The
ordinary lawsuit, civil or crimnal, normally
depends for its resolution on which version of the
facts in dispute is accepted by the triers of fact

* * *  Labor Board v. Pittsburgh S.S. Co.,
337 U.S. 56, 659.'"

Wth respect to Point 1A, | do not agree that the second
charge and specification nust necessarily be found "not proved" or
di sm ssed sinply because the first charge and specification were
di sm ssed. The first charge is "inattention to duty" and all eges
t hat Appell ant steered an inproper course while the ship was
steamng fromAnguila Island to Puerto Sagua La G ande. The
evi dence and argunents bring out that this charge and specification
were intended to refer to the course of 219° True which was set
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upon taking departure from Anguila Island. The second charge was
"negl i gence" and all eges that Appellant navigated and piloted the
ship in a negligent manner while steam ng towards Puerto Sagua La
Grande. The evidence and argunents clearly establish that this
charge and specification were directed at the handling of the
vessel as it approached the north coast of Cuba. It is alleged in
each specification that the acts perforned resulted in the
groundi ng of the ship. Due to the above differences in the
significance of the two charges and supporting specifications, it
becones apparent that the dismssal of the first charge and
specification does not nean that the second charge and
specification nust also fall.

In addition, the second specification is nuch broader than the
first specification since it refers to the navigating and piloting
of the vessel and the first specification sinply alleges that an
| nproper course was steered. Navigating and piloting a ship
i ncl ude such factors as speed and the use of equi pnent as well as
t he course being steered. Consequently, Appellant may be found
guilty of negligent navigation even if it is established that he
was not negligent in steering the course set by him

Since the first charge and specification were dism ssed by the
Exam ner, it is not appropriate to discuss herein the nerits of the
courses steered except insofar as they are related to the second
charge and specification. And such dism ssal does not exclude from
consi deration the acts on which the first charge and specification
are based so long as these acts are also related to the second
charge and specification.

Concerning Appellant's Point 1B, it may be conceded that the
evidence as to the precautions taken by Appellant were not
contradi cted by any other evidence. Such precautions included
t aki ng bearings on Anguila Island, using the fathoneter and
remai ning on the flying bridge practically all of the tinme after
the landfall had been made. But it is not conceded that Appell ant
t ook every possible precaution and there are strong bases in
evidence for inferences that Appellant did not exercise the degree
of care required of himunder the circunstances.

Appel l ant testified that although they had nmade a | andfall
approxi mately one hour before the grounding occurred, they did not
pi ck up any |andmarks or the El Cristo |ighthouse up to the tinme of
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t he groundi ng. Consequently, Appellant was definitely | ost and
every possi bl e precaution should have been taken to guard agai nst
possi bl e danger to the crew and ship. He stated on direct

exam nation that the course of 219° True was carrying the ship
directly toward an unknown shore (R 29) but yet he was not prudent
enough to reduce the speed of the ship fromfull ahead. He
admtted that it was apparent that the change of course to 259°
True woul d continue to bring themcloser to land (R 29) and still
there was no attenpt nade to reduce the speed of the ship up to the
time of the grounding. And this was after they had approached

cl ose enough to land to distinguish the flat rocky nature of the
terrain and could see the trees ashore. Since they were conpletely
| ost and Appellant knewit, it was inperative for himto reduce the
speed of the vessel considerably while so close to strange shores,

but no such precaution was ever taken. |In the case of The New
York (1899), 175 U. S. 187, it was said:

"The | esson that steam vessels nust stop their engines in
t he presence of danger, or even of anticipated danger, is
a hard one to learn; but the failure to do so has been

t he cause of the condemation of so many vessels that it
woul d seem that these repeated adnonitions nust,
ultimately, have sone effect.”

Anot her precaution which should have been exercised by
Appel l ant, due to the extrene nature of the circunstances, was to
direct the ship on such a course as would ultimately bring the ship
within sight of its destination but, at the sane tine, a course
which would elimnate all dangers so far as possible. As nentioned
above, Appellant stated that the course of 259° True was taking the
ship closer to shore. Also on direct exam nation, he admtted that
in order to parallel the coast, he would have had to order a course
change to approximtely 290° True (R 29). In view of the conplete
| ack of information as to their |ocation, such a course of action
was expedient if it would be unlikely to | ead the ship away from
its objective. Since the El Cristo lighthouse is fifty feet high
and had a visibility of approximately eighteen mles fromthe
flying bridge of the ship, there is no way they coul d have stayed
within sight of the flat rocky |Iand and yet not have been able to
see the lighthouse. |In fact, it is difficult to understand why the
| i ght house was not sighted before the groundi ng took place since it
Is | ess than seven mles fromthe place of the grounding. The
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bright sun could not have interfered with picking up the |Iighthouse
since the former was on the port bow and the latter was on the
starboard bow while the ship was on course 259° True.

| f the ship had made good the course of 219° True at el even
knots as Appel |l ant assunmed had happened (R 29), then the ship
woul d have approached as close to the |ighthouse as to the
surroundi ng | and when on the new course of 259° True. The fact
that this did not occur should reasonably have convinced a man of
Appel | ant' s experience that they had encountered a strong easterly
set and, therefore, were far to eastward of their destination.
This al so shoul d have indicated that a nore drastic change of
course was necessary.

If, at the tinme of the course change to 259° True, Appell ant
had reviewed his cal culations on which the previous course of 219°
True was predicated, he should then have discovered that he had not
al lowed for the inaccurately charted position of Anguila Island
even though he knew about it at that prior tinme. This also would
have i nduced Appellant to nmake a greater change of course than to
259° True.

Judging fromthe above, it is ny conclusion that there were
several different factors brought to Appellant's attention, as the
shi p approached the north coast of Cuba, which would have caused a
reasonably prudent man with Appellant's sea experience to have
changed the course of the ship sonmewhat nore than to 259° True and
to have reduced the speed of the vessel considerably.

As Appel | ant has nentioned, the north coast of Cuba is
treacherous in this area because of the shoals, and the brilliant
sun increased the danger of running aground. (Point 1C) If
Appel | ant had taken the ship into the shoal area through no fault
of his own, then it would be nore likely that the ship had run
aground due to these hazards and t hrough no negligence on
Appel lant's part. But when the risk caused by the shoals and the
sun were added to the difficulty to spot |andmarks and conpl ete
| ack of knowl edge as to the ship's location, it is ny opinion that
t he acuteness of the situation was enhanced to such an extent that
it becane inperative for Appellant to exercise every possible
precaution to avoid the possibility of entering the shoal waters.
The presence of the glaring sun only increased the necessity to
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proceed slowy, when |Iost and known to be in the vicinity of
shoals, so as to be in a position to avoid suddenly di scovered
danger. The small anount of damage done when the ship ran aground
at full speed ahead indicates that slowing the ship at sone earlier
time would have averted the grounding altogether. Admttedly,
Appel l ant did not know that the ship was actually in the shoal area
until the Second Mate warned himafter it was too |ate, but he
shoul d have considered the possibility at |east at the tine they
sighted several ships dead ahead. Even then, it m ght not have
been too late to avoid the grounding if Appellant had acted

accordi ngly.

Appel | ant al so urges that if the order is not reversed, it
shoul d be nodified to provide a wholly probationary suspensi on of
Appel lant's |icense because of the latter's unbl em shed record and
the letter of recommendation contained in the record (Point 2A).
Despite Appellant's clear record for many years at sea, it is ny
belief that the order inposed is not too severe. As pointed out,
his | ong experience on ships should have caused Appellant to have
fully recogni zed the dangers present and |ed himto take additional
preventive neasures. And a letter of recommendation cannot be
gi ven greater influence than an order resulting froma full and
fair hearing of all the facts and circunstances invol ved.

Finally, Appellant requests that the order be nade
probati onary because this would keep his record clear so far as the
st eanshi p conpany operators are concerned. Wether this be true or
not, it is not an adequate basis for nmaking any nodification in the
order of the Exam ner.

CONCLUSI ON AND ORDER

The order of the Exam ner dated 24 May, 1949, should be, and
it is AFFI RVED.

J. F. FARLEY
Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C, this 22nd day of Dec., 1949.
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*xx**x  END OF DECI SI ON NO. 394 **=**x*

Top

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%6208& %20R%20305%20-%620678/394%20-%20GA LV ANI.htm (13 of 13) [02/10/2011 1:54:47 PM]



	Local Disk
	Appeal No. 394 - JAMES J. GALVANI v. US - 22 December, 1949.


