Appeal No. 328 - KARL M. SKJAVELAND v. US- 9 June, 1949.

In the Matter of License No. 34344
| ssued to: KARL M SKJAVELAND

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

328
KARL M SKJAVELAND

This case cones before ne by virtue of Title 46 United States
Code 239(g) and 46 Code of Federal Regulations 137.11-1.

On 12 January, 1949, an Exam ner of the United States Coast
Guard at New York entered an order revoking Appellant's |license No.
34344 as Master, and suspended the chief officer's endorsenent
thereon for a period of six nonths; of which the first two nonths
were an absol ute suspension and the remai ning four nonths were on
probation for one year from 11 January, 1949, upon finding him
guilty of negligence and i nconpetence based upon his service as
chief officer of the American SS JOHN E. SCHVELTZER on 25 Novenber,
1947.

Three charges were originally | odged agai nst Appellant's
|icense: First; Msconduct - for that while serving as chief nate
on said vessel under authority of his duly issued |license, on or
about 25 Novenber, 1947, while said vessel was at sea, and having
been ordered by the master to call himat 0400, he failed to do so
wi t hout reasonabl e cause; second; Negligence - for that while
serving as aforesaid, he did on 25 Novenber, 1947, while said
vessel was at sea, fail to utilize all neans at his command to
establish the position of said vessel during the 0400 to 0800
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wat ch, thereby contributing to said vessel going aground; and
third; Inconpetence - for that while serving as aforesaid, on or
about 25 Novenber, 1947, while said vessel was at sea and Appel | ant
was in charge of the bridge, he sighted unidentified | and cl ose
ahead, but failed to stop or reverse the engi ne of said vessel,

t hereby contributing to the vessel going aground.

Appearing wth counsel, Appellant entered a plea of "not
guilty” to each charge and specification. At the close of the
testinony offered to support the charges, Appellant's counsel noved
to dismss all three charges. The notion was granted as to the
first charge, but denied with respect to the second and third
charges. Exceptions were tinely taken to the ruling of the
Exam ner on the second and third charges; and counsel for Appell ant
t hen announced that Appellant would not testify nor call any
Wi tnesses in his behal f.

At the conclusion of the hearing, the Exam ner entered the
order from which Appellant now appeal s.

On the appeal, it is contended that:

(a) The evidence was insufficient to support the
specification |laid under the charge of negligence.

(b) The specification |aid under the charge of inconpetence
did not set forth facts which constitute inconpetence.

(c) The evidence did not support the specification |aid under
t he charge of inconpetence.

(d) The order of the Examner is illegal.

(e) The order of the Examner is arbitrary and capri ci ous.

Based upon a careful study of the Record of this case, | nake
t he foll ow ng

FI NDI NG OF FACT

Appel | ant was serving as chief mate under his duly issued
| i cense and had charge of the 0400 to 0800 watch on the bridge of
the Anmerican SS JOHN E. SCHMELTZER when that vessel was at sea
approachi ng the Cape Verde Islands on 25 Novenber, 1947. Around
m dni ght, Appellant had been told by the Master, who was about to
retire, that Point Machado Li ght should be sighted about 0400, 25
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Novenber, 1947, and directed to call the Master when the |ight was
sighted. Appellant was in charge of the vessel's navigation from
about 0400 on 25 Novenber, 1947, but did not call the Master from
sleep until about 0546 when he reported "l and or clouds" ahead, and
by the tine the Master's vision was adjusted to dark night
conditions, it was too late to avoid grounding at about, 0549. The
Master did order "hard right" rudder but before it could take
effect, the vessel struck. Fromthe dead reckoning position,
course and speed of the vessel, it would run ashore sonetine

bet ween 0530 and 0600 unl ess the course or speed or both were
changed prior to that tinme, or the course or speed were nodified by
forces outside the ship. Appellant took no action to change course
or speed even when he sighted |land or clouds ahead. The vessel had
a radar which was operating properly but the Appellant was not
accustoned to using it. The conpasses, including the gyroconpass,
were in good operating condition, as was the fathoneter. At the
time of the grounding, it was dark and there was no noon; weat her
conditions were good. There were sonme ocean currents in the
vicinity of the vessel's course-|ine.

OPI NI ON

The Exam ner was justified in dismssing the first charge and
specification for lack of proof.

The Examiner erred in finding the third charge and
specification proved. In ny opinion a charge of "inconpetence"
shoul d be based on inability on the part of the holder of a |license
or certificate to performthe duties required by such |icense or
certificate. In this case, the specification does not support a
charge of inconpetence, nor does the evidence.

The nere fact that Appellant did not take avoiding action or that
he nade a m stake in judgnment under the circunstances does not show
t hat he was unable to do so because of professional deficiencies.
Appellant's failure to act may have been negligence, but negligence

and i nconpetence are not the sane thing. In Osen v. North

Paci fic Lumber Co. 100 F. 384, 386, 40 CCA (9th) 427 (1900), M.
Justice McKenna sai d:

"There is certainly a difference between the ability to
perform work, and negligence in performng it."
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In 20 Wrds and Phrases 536, negligence and i nconpetence are
di sti ngui shed as foll ows:

" Negligence' and "inconpetence' are not convertible
terns, since one may be thoroughly conpetent and be
negligent and while a series of acts of negligence or
even a single act may so indicate the character and
mental disposition as to prove inconpetency, a well
gqualified and entirely conpetent person may be negli gent
on occasion, w thout being inconpetent.”

| concur with Appellant as to grounds (b) and (c) of his
appeal, and believe that the finding of the Exam ner on the third
charge, and specification thereunder, nust be set aside.

On the other hand, I amnot inclined to agree with Appel | ant
as to the second charge, and the specification thereunder. Wen a
| i censed ship's officer has charge of the navigation of a vessel
equi pped wth the usual navigation equi pnent in good operating
order and that vessel goes aground w thout any indication of
nmechani cal failure aboard the ship or any outside force materially
affecting the novenent of the ship, all of which appears to have
been established by the evidence in this case, a legal inplication

arises that the officer was negligent. A prima facie case has

been nade out against him and if he does not choose to offer

evi dence to over cone the inference, he cannot prevail. Vessels
under careful navigators do not go aground in the ordinary course
of events w thout cause. Presence of the Master on the bridge when
t he vessel grounded does not excul pate this Appellant whose

ant ecedent negligence had brought her into a position fromwhich it
was i npossi ble to escape disaster. The Master at |east gave an
order designed to avoid grounding; but due to Appellant's delay in

calling the Master, it was too late for anyone to have extri cated
the vessel from peril.

The specification under this charge reads: "Did fail to
utilize all neans at your command to establish the position.
“ It does not appear to ne that Appellant used any neans at
all other than his eyesight. An officer in charge of the
navigation of a ship has a duty to use every neans available to him
to insure the safety of his ship.
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|f he unintentionally fails in this duty, he is negligent. |If his
failure is deliberate, he is guilty of m sconduct - a nore serious
of fense. Appellant's failure to use the radar, under the
particul ar circunstances of this case, does not excuse himfrom
usi ng ot her neans at his conmand, nechanical or otherwi se, and if
he was in doubt after using such neans, he had an additional duty
to informthe Master. Seeking advice of the Master was in itself
a "means at his command."” Appellant nay, as far as the evidence
goes, have used sone of the neans at his conmand, but he did not
use all neans even if the radar is not considered a "neans at his
command."” He did not seek the advice of the Master, or even inform
the Master of the situation. He knew the Master expected Point
Machado Light to appear, and he nmust have been in sonme doubt as to
the vessel's position after 0400. Any neans that he m ght have
used, if used carefully and not negligently, could do |ittle under
the circunstances than indicate that the vessel was approachi ng
danger. In my opinion, in the absence of evidence rebutting that
given by the Master, the Examiner was justified in finding
Appel l ant' s negligence contributed to the disaster; both the
specification and the evidence were sufficient to support the
charge. Finding nothing in the Record to indicate that the

Exam ner's ruling was clearly erroneous on the question of
negligence, | do not believe that this finding should be set aside.

| take official notice of data contained in the files of the
Coast CGuard that Appellant was serving under |icense No. A-5503
| ssued 16 Decenber, 1943 (issue 4,6) at the tinme of the grounding
of the SS JOHN E. SCHVELTZER. This |icense was as Master of
vessel s of 500 gross tons or less in coastw se vessels; on the
| i cense was an endorsenent as chief mate for any gross tons steam
and notors, oceans. License No. 34344 was a routine renewal on 18
Novenber, 1948, of the older license. Appellant's contention that
his |icense as Master was earned at a later date is in error. He
was serving under the chief mate endorsenent on his Master's
| i cense when the grounding occurred. The license agai nst which the
order was nade is essentially the sane license that he held at the

time of the incident; for this reason, | see nothing erroneous in
proceedi ng agai nst the renewal |icense which was rei ssued as a
matter of form under routine procedures, and not as a result of
further exam nation of Appellant's abilities. |In such case, the

I ssuing authority has power to withdraw the license if it was
I ssued in error, or if not in error but nerely as a matter of
routine procedure, the renewed license is certainly subject to any
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charges pendi ng agai nst the |icense being renewed.

The devastating results which attended Appell ant's negligence
in this case afford himlittle justification for invoking technical
def enses.

| do not consider the Examner's order illegal, arbitrary, or
capricious as does the Appellant, but | entertain sone doubt
respecting the practicability of adm nistratively effectuating the
Exam ner's order in the manner as stated. However, this detail is
a matter of routine admnistrative adjustnent, and the Exam ner's
error is attributable to Appellant's own m sstatenent respecting
the status of his Master's |icense.

CONCLUSI ON AND FI NAL ORDER

Dism ssal of the first charge and specification is AFFI RVED.
The deci sion of the Exam ner on the second charge, and
specification thereunder, is AFFIRVED. The decision of the
Exam ner on the third charge, and specification thereunder, is
REVERSED because the specification and evidence do not support the
char ge.

The order of the Exam ner dated 12 January, 1949, revoking
Appellant's license as Master is AFFI RVED. Since the endorsenent
permtting Appellant to sail as chief mate, unlimted tonnage, is
I nscri bed on Appellant's |license as Master, it follows that
endorsenent is al so revoked.

| nasnuch as | find no reason to disturb the Exam ner's order
dated 12 January, 1949, other than to admnistratively correct the
procedure for effectuating that order, a license may be issued to
Appel l ant permtting himto sail as chief mate, unlimted tonnage.
That |icense, when issued, shall be suspended for six nonths, of
which the first two nonths shall be effective as of the date
Appel | ant surrenders his current tenporary |license; the renaining
suspensi on of four nonths shall not be effective provided no charge
I s proved agai nst Appellant for offenses cogni zabl e under the
provisions of 46 United States Code 239 (R S. 4450) as anended, for
twel ve nonths fromthe date Appellant surrenders his current
t enporary docunent.
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As herein prescribed there has been no enl argenent of the
Exam ner's order - only the correct procedure in view of the known
facts i s announced.

Wth such procedure established and to be followed, the
Exam ner's order dated 12 January, 1949, is AFFI RVED.

J. F. FARLEY
Admral, United States Coast Guard
Conmandant

Dated at Washington, D.C., this 9th day of June, 1949.
***x*  END OF DECI SION NO 328 ****x*
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