Appeal No. 324 - SHON FOOK v. US - 31 May, 1949.

In the Matter of Certificate No. E-1513
| ssued to: SHON FOOK

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

324
SHON FOOK

This case cones before ne by virtue of Title 46 United States
Code 239(g) and 46 Code of Federal Regul ations 137.11-1 on appeal
froman order entered 1 February, 1949, by an Exam ner of the
United States Coast Guard at New York revoking Certificate of
Service No. E-1513 and all other certificates of service or
docunents issued to Shon Fook by the United States Coast Guard or
ot her conpetent issuing authority, upon finding Appellant guilty of
m sconduct for that while serving as pantrynman on board the
Ameri can SS EXCHESTER under authority of his duly issued
certificate of service, he did on or about 8 February, 1947, while
said vessel was in a donestic port unlawfully have in his
possessi on ni ne ounces 195 grains of crude opium

At the hearing, Appellant was represented by counsel and
the services of a conpetent interpreter were enlisted to transl ate
guestions propounded to and the answers nmade by Appellant. Counsel
for Appellant entered a plea of "guilty" "wth explanation" and the
Appel l ant then voluntarily testified in his own behalf, assisted by
his counsel and the interpreter. There was introduced through the
| nvestigating Oficer a letter fromthe Probation Oficer of the
United States District Court for the District of New Jersey
soliciting assistance that Appellant m ght resune enploynent in the
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mer chant nari ne.

The order of revocation nentioned above was entered at the
cl ose of the hearing. This appeal followed but counsel has
announced his willingness to submt the case on the record prepared
bef ore the Exam ner.

The follow ng points were submtted on behalf of Appellant at
t he hearing:

(a) Appellant was tried in the District Court for New Jersey
during 1947 and testified that he had found the opiumin
a garbage can while cleaning up the pantry; that he did
not know what to do with it because the Master and the
Chief Oficer were ashore and he was apprehended by the
Custons O ficer and not permtted to explain its presence
on his person;

(b) The jury which tried Appellant in the crimnal case
reluctantly returned a verdict of "guilty" because of the
charge given by the court; and the case was submtted to
the Probation O ficer whose report indicated Appellant's
conduct had been exenplary up to the tine he was
sentenced by the court;

(c) Appellant had worked for the G ace Lines for fifteen
years and had an excellent record,;

(d) Appellant had supported his famly and had never been in
troubl e before this occasion;

(e) In inposing sentence, the court had suggested that
Appel l ant's seaman's papers should be returned to himso
he could pay the fine of $500 which was assessed and to
be paid wwthin the period of three years fromthe date
sent ence was announced;

(f) The court granted clenency and no further violations of
the rules of the maritine service wll occur;

(g) Appellant has been deprived of his papers for tw years
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and has been hindered in earning a |livelihood.

Based upon the record before nme, | nmake the foll ow ng:

FI NDI NGS OF FACT

At about 1:30 p.m on that day, Appellant was cleaning the
pantry, and about to enpty a slop can, when he discovered within
that can four small packages wapped in white oil paper, which
| ater proved to be 9 ounces 195 grains of crude opium These
packages were with "rubbish" or wet garbage, and had an offensive
odor which Appellant could not identify, except that it was not "a
garbage snell;" he canme to the conclusion "it was sone kind of
poi son,"” but he did not know what kind. One of the packages was
dirty on the outside because the can was wet. After finding the
packages, Appellant laid themon the table; finished cleaning the
pantry and then sought the Captain and Chief Oficer, but |earned
t hey were ashore (the incident occurring on Saturday); at that tine
no custons officer was aboard the ship, so Appellant decided to
t ake the packages ashore for delivery to the custons officer.

He donned appropriate clothing, and with the packages in his
rear trousers pockets (two packages in each pocket) was at the
gangway when a port patrol officer approached him ostensibly to
conduct a search of Appellant's person. Wen accosted, Appell ant
said to the officer, "Don't search ne, go in the room | have
sonething to tell you." The officer refused to permt Appellant to
tal k, and his search discovered the packages in Appellant's
pocket s.

No ot her opium was di scovered when Appellant's quarters were
searched. |t does not appear that Appellant tendered the packages
to the officer when he knew or had good reason to believe he woul d
be searched; and no statenent appears in this record indicating the
character of information he would have communicated to the officer

i n sonme | ess public place. Because preparation for the evening
meal shoul d be started about 3 o'clock, Appellant intended to | eave
t he packages with the custons officer and return to the vessel.

Foll owi ng his arrest on this occasion, Appellant was indicated
by a federal Grand Jury in New Jersey and convicted of inporting
narcotics in violation of Title 21 United States Code 174. The
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court inposed a sentence of incarceration for three years and fined
Appel | ant $500; but stayed action on the inprisonment sentence,
putting Appellant on probation for three years during which tine he
woul d be permtted to pay the fine inposed. The court was | enient
apparently because of Appellant's past good record; that Appell ant
I's not an addict, and was sone question concerning ownership of the
opium A letter dated 5 January, 1948, by a Probation Oficer of
the United States District Court for the District of New Jersey,

of fered on Appellant's behalf, reads in part:

"As M. Norton has already indicated to you, the Honorable
Thomas F. Meaney at the tine of the inposition of this
sentence, "requested the U S. Probation Ofice to try to
assist this man in resum ng enploynent in the Merchant Mari ne.
| believe the Judge's suggestion in this respect was based
upon the belief that Fook is not an addict and al so because

t here m ght have been sonme question concerning the ownership
of the narcotics. It appears that Fook nmay have been trying
to cover up' for his friends in this matter.

"Any assistance you are able to render this man, wll be
greatly appreciated.”

In his testinony before the Exam ner, Appellant denied that he
had bought the opiumfor sone other person; that he had brought the
opiumfroma foreign land into the United States; that he knew the
opium was on the ship before he found it in the garbage can.

Thi s Appel | ant has enjoyed an excellent reputation as a
mer chant seaman with Grace Lines for fifteen years; he has
supported his wife and children, and has no record of prior
association wth narcotic or drug traffic. He has been going to
sea for thirty years, and has held nerchant mariner's docunents
since 1937.

OPI NI ON

| am not favorably inpressed by Appellant's explanation for
t he presence of opiumon his person when apprehended. | appreciate
the linguistic handi cap under which Appellant | abored on the date
of his apprehension as well as when before the Exam ner, but on the
| atter occasion he was represented by counsel who had represented
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Appel | ant before the Federal Court, and who fully understood the

| anguage enpl oyed, and by virtue of his |legal training was

cogni zant of the effect, and possible results fromthe plea of
"guilty with an explanation."” That "explanation"” |eaves nuch to be
desi red.

Usual ly a person who di scovers an offensive snelling substance
with which he is not acquainted will do one of two things: either
| eave it alone where it was found, or get rid of it w thout delay.
This Appellant did neither; but instead retrieved the packages from
a wet garbage can containing refuse fromthe dining table and the
sink; then dressed in "shore" clothes, and placed the packages in
trousers pockets where they woul d not be conspi cuous.

When approached by the port patrol officer, whose authority to
search, Appellant readily recogni zed, instead of imediately
produci ng and tendering the discovered packages, he requested the
officer to "go in the roont because Appellant had "sonething to
tell him" This course of conduct is not that custonarily followed
by an i nnocent person whose primary intention and desire is to
del i ver a substance which he cannot identify to another whose
knowl edge may be superior to his owmn. |If he sincerely wshed to
deliver the packages to a custons officer, he had full opportunity
to do so without suggesting that sone privacy attend his
comruni cation of information respecting four packages which he had
“found” in a garbage can, and then carried in tw pockets of his
trousers.

It is probably true that Appellant did not secrete the
packages on his person, but it is equally true that he did not
carry them exposed for ready transfer to the patrol officer who
accosted him In ny opinion, no part of the story told by Appellant
mat ches with every-day experience of normal persons under simlar
ci rcunst ances. The Exam ner saw and heard Appellant; and was in
better position to evaluate the testinony given by Appellant.
However, fromny study of the cold record, | find nothing to
I ndicate error in the Examner's ruling.

The Record reflects that Appellant (or his counsel) entered
"guilty" pleas at four places. At p. 2

“"M. Lifland (counsel for Appellant): | would like to nake a
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plea of guilty with an explanation.”

At this point, it was considered necessary to call an interpreter
who could translate the proceedings in English and Chi nese. Wen
the interpreter arrived (p. 3), Appellant, hinself, pleaded
"guilty" twice, and admtted guilt in answer to another question;
but wi shed to nmake an expl anation. | have no doubt he was fully
aware of the possible effect of his plea.

Careful consideration has been given the seven points
submtted in Appellant's behalf and reproduced at page two hereof,
but | find nothing in points (a) through (d) to require ny coment.

The action by the Federal court in suspending the sentence of
| mprisonnment and pl aci ng Appell ant on probation; the observation by
the judge that Appellant's seaman's papers should be returned to
hi m does call for comment.

| have the greatest respect for nenbers of the Federal
judiciary, and wll defer to any |egal order emanating therefrom
The recomendation of the District Judge in this case has received
studi ed consideration, but | esteemit to be ny duty to protect, as
far as possible the many nerchant seanen whose |ives and property
may be exposed to risk by the presence of one man who is invol ved
i n sonme phase of traffic in drugs or narcotics.

Such a person, in nmy opinion, is a potential hazard and nenace
to his shipmtes, the shi powner and ot her persons who may
i nnocently cross his path. The course which |I have pursued in a
nunber of simlar cases is not dedicated to the puni shnent of one
seaman because he has violated a federal drug or narcotic statute,
but is designed to protect as far as is possible countless other
seanen and non-seanen fromany of the evils which flow fromthat
traffic.

As stated, many such cases have cone before ne, and while |
realize the offendi ng individuals before Coast Guard Exam ners have
been truly penitent with a firm purpose to transgress no nore, |
adhere to the view, so frequently announced, that offenders in this
type of case are undesirable as seanen in the Anerican nerchant
mari ne. That clenency has been extended an offender in a crim nal
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case does not |essen the over-all responsibility of the Coast Guard
to protect Anerican seanen fromperils and hazards in excess of
t hose perils nornmally present in their vocation.

The hardshi p i nposed upon Appellant (point (g)) does not
justify ny intervention in this case.

CONCLUSI ON AND ORDER

| find nothing in this Record, or the appeal, warranting any
change in the Order of the Exam ner dated 1 February, 1949, and
said Order is AFFI RVED.

J.F. FARLEY
Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D.C., this 31lst day of My, 1949.

*xx**x  END OF DECI SI ON NO. 324 **=***
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