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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT
| ssued to: Wyvis Jules LORMAND (redact ed)

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2459

Wvis Jul es LORVAND

Thi s appeal has been taken in accordance wwth 46 U S.C. 7702 and
46 CFR 5. 701.

By order dated 13 Novenber 1985, an Adm nistrative Law Judge of
the United States Coast CGuard at New Ol eans, Louisiana, revoked
Appellant's |icense and Merchant Mariner's Docunment upon finding
proved the charge of conviction for narcotic drug |aw violation. The
speci fication found proved all eges that, being the hol der of the
captioned |icense and docunment, on or about 27 June 1983, Appell ant
was convicted by the 16th Judicial District Court of St. Martin's
Pari sh, Louisiana for attenpted possession of marijuana, barbiturates,
and cocaine with intent to distribute, in violation of the Revised
Statutes of Loui siana.

The hearing was held at New Ol eans, Louisiana, on 5 and 13
Novenber 1985.

Appel | ant appeared at the hearing w thout counsel and admtted
t hat he had been convicted as set forth in the specification in issue.
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Appel | ant appears to have entered an answer of admit to the charge as
required by 46 CFR 5.527(a).

The Investigating Oficer introduced in evidence three exhibits.

Appel I ant introduced no exhibits into evidence and called no
W tnesses. Appellant testified in his own behal f.

After the hearing the Adm nistrative Law Judge rendered a
decision in which he concluded that the charge and specification had
been found proved, and entered a witten order revoking all |icenses
and/ or docunents issued to Appellant.

The conpl ete Decision and Order was dated 19 Novenber 1985 and
was served on Appellant on 26 Novenber 1985. Appeal was tinely filed
and consi dered perfected on 25 January 1986.

FI NDI NGS OF FACT

At all tines relevant, Appellant was the holder of a duly issued
Coast CGuard License, No. 52134. Appellant is the hol der of a Coast
Guard Merchant Mariner's Docunent, No. [ REDACTED], which authorizes him
to serve as Ordinary Seaman and W per.

On 27 June 1983, Appellant was convicted by the 16th Judi ci al
District Court of St. Martin's Parish, Louisiana for attenpted
possessi on of marijuana, barbiturates, and cocaine with intent to
distribute, in violation of the Revised Statutes of Louisiana on his
plea of "guilty".

On 16 Septenber 1985, Appellant submtted an application for
duplicate license at the Marine Inspection Ofice, New Ol eans,
Loui siana. In the application, Appellant admtted in questions 20,
21, and 22 that he had used or been addicted to narcotics and had been
convicted in a court of attenpted possession of marijuana in
Arnaudvill e, Louisiana in March 1982.

BASES OF APPEAL

Appel lant has filed a notice of appeal w thout noting any issues
or errors in the hearing below Appellant has not perfected his
appeal, but due to Appellant's pro se status, | wll review the record
in accordance with 46 CFR 5. 701(b).
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Appear ance: Appellant, pro se.

OPI NI ON

Al t hough not raised on appeal, it is appropriate to consider the
guestion of whether Appellant clearly admtted to the charge and
specification in his answer. During the providency inquiry, Appellant
did admt to the allegations raised in the specification. (Transcript
at 12, Lines 16-19). However, Appellant previously stated that the
all egation is not correct. (Transcript at 12, Lines 10-14).

The specification alleges that Appellant was convicted of a
dangerous drug violation. It does not make any allegation with regard
to the underlying drug violations which were before the state court.
Having said this, Appellant's statenents becone clear. Appellant
admtted to the conviction, but not to its validity, a matter for the
Loui si ana appel late courts. (Transcript at 12, 22, and 25).

Therefore, the duty of the Admnistrative Law Judge to reject an

i nprovident plea in accordance with 46 CFR 5.533(b) did not arise in
this case. Cf. Appeal Decision 2107 (HARRIS); Appeal Decision 1973
(CRUZ). Further, Appellant admitted in his application to both use

of a narcotic and conviction of attenpted possession of marijuana.
(Transcript at 24). Appellant at the hearing and in his appeal argues
hi s i nnocence of the charge underlying the state conviction
(Transcript at 12, 22, and 25). Unfortunately, that has no bearing on
t hese proceedi ngs. See Appeal Decision 2120 (McLAUGHLIN); Appeal

Deci sion 2201 (BROADNAX). Substantial and reliable evidence of the
convi ction, Appellant's adm ssions, and a | ack of factual controversy
is sufficient to support a finding of "proved" by the Adm nistrative
Law Judge. Appeal Decision 2268 (HANKINS). See Appeal Deci sions

2362 (ARNCOLD) and 2376 (FRANK). See also 46 CFR 5.527(c), 46 CFR
5.547(c).

Il
Appel | ant argues that the sanction of revocation is

di sproportionate to the offense, and that the loss of his |icense
woul d effectively put himout of business. However, as the
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Adm ni strative Law Judge expl ained to Appellant at the hearing

(Transcript at 18-19) and as noted above, 46 USC 7704 requires
revocati on upon proof of conviction of a dangerous drug | aw violation.
Evi dence of the intent of Congress in enacting this provision of 46
USC 7704 is found in the Report of the House Conm ttee on Merchant
Mari ne and Fi sheries which acconpanies the bill, S. 46:

Section 7704 requires the Secretary to revoke the |icense,

certificate, or docunent of any individual who has been convicted of a
dangerous drug law within 10 years. . . . HR Rep. No. 338, 98th
Cong., 1st Sess. 177 (1983). (Enphasis added.)

See al so Commandant v. Cain, NISB Order EM 125 (1985) (Statute
unequi vocal |y requires revocati on and does not contenpl ate

di scretionary exceptions.); Appeal Decision 2428 (NEAT). Revocation
is the only sanction avail able upon a finding of proved of this

char ge.

CONCLUSI ON
Having reviewed the entire record, | find that Appellant has not
est abl i shed sufficient cause to disturb the findings and concl usi ons

of the Adm nistrative Law Judge. The hearing was conducted in
accordance with the requirenents of applicable regul ations.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated 19
Novenber 1985, at New Ol eans, Louisiana is AFFI RVED.

J.C. IRWN
Vice Admral, U S. Coast Guard
Vi ce Commandant

Signed at Washington, D.C. this 19th day of Cctober, 1987.

3. HEARI NG PROCEDURE
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.83 Pl ea

guilty, effect of
4. PROOF AND DEFENSES

.16.8 Conviction for Drug Law Viol ation

finality of a prerequisite for revocation
under 46 USC 7704

5. EVI DENCE
.38 Quilty Plea
effect of
.51 Judgnent of Conviction

finality of a prerequisite for revocation
under 46 USC 7704

9. NARCOTI CS
.28 Conviction

finality of a prerequisite for revocation
under 46 USC 7704

for drug | aw viol ation
. 105 Revocation

ALJ nust order, after conviction for drug
| aw vi ol ati on

12. ADM NI STRATI VE LAW JUDGES
.80 Modi fication of Oder
revocati on mandat ory under 46 USC 7704

after conviction for drug | aw
vi ol ation
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.90 Revocation

ALJ nust order, after conviction for drug
| aw vi ol ati on

13. APPEAL AND REVI EW
.30 denency
revocati on mandat ory under 46 USC 7704

after conviction for drug | aw
vi ol ation

Cl TATI ONS

Appeal Decisions Cited: 1973 (CRUZ), 2107 (HARRIS), 2120
(McLAUGHLI N), 2201 ( BROADNAX), 2268 (HANKINS), 2376 (FRANK), 2428
( NEAT) .

NTSB Cases Cited: Conmmandant v. Cain, NTSB Order EM 125
(1985)

Federal Cases Cited: None.
Statutes Cited: 46 U.S.C. 7702, 46 USC 7704

Regul ations Cted: 46 CFR 5.527(a), 46 CFR 5.527(c), 46 CFR
5.533(b), 46 CFR 5.547(c), 46 CFR 5.701, 46 CFR 5.701(b).

*xxx%x  END OF DECI SI ON NO. 2459  ****x*

Top
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