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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
VERCHANT MARI NER' S DOCUMENT
| ssued to: Thomas J. FI OCCA (Redact ed)

DECI SION OF THE VI CE COMVANDANT APPEAL
UNI TED STATES COAST GUARD

2222
Thomas J. FI OCCA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 9 Cctober 1979, an Adm nistrative Law Judge of
the United States Coast CGuard at New York, New York, suspended
Appel l ant's seaman's docunents for four nonths, plus four nonths on
twel ve nont hs' probation, upon finding himguilty of m sconduct and
negl i gence. The six specifications of m sconduct found proved
all ege that while serving as Boatswain on board SS MORMACWAVE under
authority of the docunent above captioned, Appellant: (1) on or
about 11 January 1979, failed to performhis duties; (2) on 12
January 1979, failed to performhis regularly assigned duties by
bei ng absent fromthe vessel from 0800 to 1200 and from 1300 to
1700 without sufficient cause; (3) on 22 January 1979, failed to
performhis duties in that he was absent fromthe vessel 0830 to
1200 and from 1300 to 1700 wi t hout proper perm ssion; (4) on 23
January 1979, failed to performhis regularly assigned duties from
0800 to 1200 and from 1300 to 1700 wi t hout proper perm ssion; (5)
on 24 January 1979, failed to obey a lawful order in that when
asked by the Master if he would obey orders, he indicated to the
master that he woul d not obey orders; and (6) on 24 January 1979,
failed to obey a |lawful order of the Chief Mate in that when
ordered to appear before the Master to have a log entry read to
him he refused and sent the Chief Mate a note which said, "Drop
Dead. the X Bosin."

One specification of negligence found proved all eged that the

files////hgsms-l awdb/users/K nowl edgeM anagementD.... 208 %620R%6201980%620-96202279/2222%20-%20FI OCCA..htm (1 of 5) [02/10/2011 9:53:13 AM]



Appea No. 2222 - Thomas J. FIOCCA v. US- 21 July, 1980

Appel l ant whil e serving as Boatswai n on board SS MORVACWAVE under
authority of the docunent above captioned, on or about 22 January
1979, negligently failed to supervise the raising of nooring |ines
causing the starboard anchor w ndlass to becone engaged, which
resulted in damage to the hydraulic lines to the starboard capstan.
Anot her specification of negligence found proved alleged that on 19
Decenber 1978, Appellant caused damage to a Junbo boom

The hearing was held at New York, New York, on March 2, 5, and
30 1979; May 29, 1979 and 13 August 1979.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of guilty to the first, second, third, fourth
and fifth specifications under the charge of m sconduct, and not
guilty to the sixth specification. He also pleaded not guilty to
t he charge and specifications of negligence.

The Investigating Oficer introduced in evidence four
exhibits: (a) an abstract of line #7 of the shipping articles, (b)
a certified copy of CG form CG 735T, (c) entries on pages 23 and 27
of the official |ogbook of MORMACWAVE, and (d) a copy of the note
sent to the Chief Mate by the respondent as alleged in the sixth
speci fication under the charge of mi sconduct. The Investigating
O ficer also produced two w tnessess, the Master and Chief Mate of
MORMACWAVE.

I n defense, Appellant offered no evidence.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge of
m sconduct and si x specifications thereunder had been proved, five
of themby plea. He also found that the charge of negligence and
both specifications thereunder were proved. He then served a
written order on Appellant suspending all docunents issued to him
for a period of four nonths plus four nonths on twel ve nonths'
pr obati on.

The entire decision was served on 9 Cctober 1979. Appeal was
tinely filed on 11 Cctober 1979 and perfected on 4 January 1980.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as Boatswain
on board SS MORMACWAVE and acting under authority of his docunent.
On 11 January 1979, while the vessel was in the port of Durban,
South Africa, he failed to performhis regularly assigned duties,
in that, after he had been given permssion to | eave the vessel in
order to see a doctor in the norning, he did not return to the
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vessel until 2120 and did not see a doctor.

On 12 January 1979 while the vessel was in the port of Durban,
South Africa, he failed to performhis regularly assigned duties by
bei ng absent fromthe vessel from 0800 to 1200 and from 1300 to
1700 wi thout sufficient cause.

On 22, 23 and 24 January 1979 while the vessel was in Sal vador
Bahia, Brazil, he failed to performhis regularly assigned duties
in that he was absent fromthe vessel from 0830-1200 and from
1300- 1700 each day, w thout proper pernission.

On 23 January 1979, while the vessel was at Sal vador Bahi a,
Brazil, he failed to obey a awful order of the Chief Mate in that
when ordered to appear before the Master to have a certain |og
entry read to himhe refused and sent the Chief Mate a note which
read, "Drop Dead, the X Bosin".

On 19 Decenber 1978, Appellant negligently ordered a seaman to
rel ease the brake to the port junbo boom vang, which resulted in
t he junbo boom swi ngi ng dangerously and uncontrollably to starboard
and damagi ng the junbo boom

Finally, Appellant, on 22 January 1979, while the vessel was
in Sal vador Bahia, Brazil, negligently failed to supervise the
rai sing of nooring |ines causing the starboard anchor w ndlass to
beconme engaged, which resulted in danage to the hydraulic lines to
t he starboard capstan.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that a union | awer
shoul d have represented the Appellant. The appeal is taken to be

a conplaint that there has been a denial of due process.
APPEARANCE: Appellant, pro se.

OPI NI ON

The issue in this case concerns itself with the right to
counsel possessed by a person charged in a revocation and
suspensi on proceeding. |If the Appellant has been afforded his
appropriate right to counsel by the governnent, then no error has
occurred and the order of the Adm nistrative Law Judge w || be
affirmed. |[|f on the other hand, the Appellant has been denied his
right to counsel by the governnent, then the order of the
Adm ni strative Law Judge woul d require reversal
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These proceedings are admnistrative in nature. The
proceeding is in fact admnistrative, not crimnal, and is directed
sol ely agai nst the Merchant Mariner's Docunent and not the
individual. In addition, 46 CFR 5.01-20 provides that "the
suspensi on and revocati on proceedi ngs are renedial and not penal in

nature." The respondent in an adm nistrative hearing is not
entitled to the sane right to counsel as a person charged with a
crinme and appearing before a crimnal tribunal. The Sixth

Amendnent to the Constitution, which is paranmobunt in the crim nal
arena, has little or no effect in an admnistrati ve proceedi ng.
Appellant is entitled to have representati on by professional
counsel (see 46 CFR 5.20-45), however, "the Adm nistrative
Procedure Act [only] grants the plaintiff the right to enpl oy
counsel if he so desires. The governnment is not obligated to

provide a claimant with counsel."” Gover v. United States, 200
G d 337 (G d 1973). In other words, although Appellant is
entitled to be represented by professional counsel of his choice,
t hat counsel nust be at the expense of Appellant.

Havi ng determ ned that the Appellant is entitled to be
represented by professional counsel provided at his own expense, it
i S necessary to next determ ne whether the governnent has
di scharged its responsibility in ensuring that Appellant's right to
counsel was protected. It was held in Decision On Appeal No. 2008

that "while the person charged in a suspension and revocation
proceeding has a right to be represented by counsel of his choice,
the responsibility of the governnent in this regard is fully
exerci sed when the person charged has been duly infornmed of that
right and gi ven reasonabl e opportunity to procure such
representation.”

A review of the record in this case reveals that Appellant was
advi sed of his right to counsel by the Investigating Oficer, on 12
February 1979, and again by the Admnistrative Law Judge at the

openi ng session held on 2 March 1979. |In fact, the Adm nistrative
Law Judge granted a three day adjournnent on 2 March 1979 to all ow
Appel lant tinme to procure a counsel. Wen the proceeding
reconvened on 5 March 1979, the Adm nistrative Law Judge again

rem nded Appellant of his right to counsel. Appellant had nearly
three weeks in which to obtain the services of a | awer to
represent himand failed to do so. It was at this point (5 March

1979) that the Appellant ceased his efforts to procure an attorney
and elected to represent hinself.

The governnment has fully discharged its responsibility to the

Appel l ant vis-a-vis his right to counsel. Unlike the crim nal
trial at which under the right circunstances a defendant is
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entitled to a governnent appointed |awer, the respondent in a
revocati on and suspension hearing is only entitled to counsel

furni shed at his own expense. Whether or not the union should have
furni shed the Appellant an attorney is a nmatter between the union
and Appel lant. There has been no denial of due process.

Appel l ant' s appeal nust therefore be deni ed.

CONCLUSI ON

The governnment's duty to a person charged in a suspension and
revocation proceeding is to ensure that he is duly infornmed of that
right and is given a reasonable opportunity to procure such
representation. An exam nation of the record reveals that the
governnent's duty has been discharged. In addition, there is
substanti al evidence of a reliable and probative nature to support
the Adm ni strative Law Judge's fi ndings.

ORDER

The order of the Adm nistrative Law Judge dated at New YorKk,
New York, on 9 Cctober 1979, is AFFI RVED.

R H SCARBOROUGH
Vice Admral, U S. Coast Quard
Vi ce Commandant

Signed at Washington, D.C., this 21st day of July 1980
**x%%  END OF DECI SI ON NO. 2222 ****x*
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