Appeal No. 2068 - Isiah REED v. US - 2 August, 1976.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. ( REDACTED)
| ssued to: Isiah REED

DECI SI ON OF THE COVIVANDANT
2068
| si ah REED

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 22 Decenber 1975, an Adm nistrative Law Judge
of the United States Coast Guard at New Ol eans, Louisiana, revoked
Appel l ant' s seaman's docunents upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as a nessnman on board the United States SS DEL SOL under
authority of the docunent above captioned, Appellant on or about,

(1) 28 Septenber 1975, did wongfully fail to turn
to while the SS DEL SOL was in the foreign
port of Matadi, Zaire, Africa;

(2) 8,9,10,11,12 and 13 Cctober 1975, did
wongfully fail to turn to while the SS DEL
SOL was in the foreign port of Port Harcourt,
Ni geria, Africa;

(3) 13 Cctober 1975, did wongfully fail to join
the SS DEL SOL in the foreign port of Port
Harcourt, N geria, Africa.
At the hearing, Appellant elected to act as his own counsel
and entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating O ficer introduced in evidence certified
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copies of the official |og book, and an extract fromthe Shi pping
Articles.

I n defense, Appellant offered in evidence copies of statenents
and ot her docunentary nmateri al

At the end of the hearing, the Judge rendered an oral decision
in which he concluded that the charge and three specifications had
been proved. He then served a witten order on Appellant revoking
al | docunents, issued to Appellant.

FI NDI NGS OF FACT

On 28 Septenber 1975, Appellant while serving as a nessman on
board the United States SS DEL SOL and acting under authority of
hi s docunents while the ship was in the port of Matadi, Zaire,
Africa, went ashore without perm ssion and failed to turn to for
hi s schedul ed duti es.

On 30 Septenber 1975, Appellant, after an evening of drinking
at Boma, Africa, returned to the SS DEL SOL and was accosted by the
3rd Mate with a knife. This assault became the subject of a
separate Coast Guard investigation

Appel lant, on 5 Cctober 1975, requested repatriation from Port
Harcourt, N geria, Africa, alleging fear for his life. The request
was denied by the Master and on 8 COctober 1975, Appellant left and
sought assistance fromport authorities. The Maritine
Superi nt endent acconpani ed Appel | ant back to the ship and di scussed
the situation with the Master, the 3rd Oficer and the Purser. The
Superi ntendent recomended that Appellant be repatriated to his
honme port because of poor relations between him the Master and
ot her crewrenbers. The reconmendation was not followed. Appellant
subsequently left the ship and was | ogged for failure to turn to
Cct ober 8 through 13, 1975, and for failure to join Cctober 13,
1975.

Upon Appellant's arrival in the United States he was
hospitalized from 28 COctober 1975 to 24 Novenber 1975, for

treatnment of malaria at the USPHS Hospital in New Ol eans,
Loui si anna.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that:

(1) The Adm nistrative Law Judge did not provide assistance
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as required by 46 CFR 5.30-1(9).

(2) The hearing was inconplete and deni ed Appel | ant due
process as the Adm nistrative Law Judge failed to cal
essential w tnesses for the Appellant.

(3) The Adm nistrative Law Judge abused his discretion by
failing to order a nedical examnation for the Appell ant
on |l earning he had contacted nmalaria while in Africa.

(4) Appellant's prior record did not justify revocation.
(5) The first specification should not stand since Appell ant

i n good faith believed that his nenbership in the
Seaman's International Union permtted hima day's | eave.

APPEARANCE: C. Janes Hicks, Ltd., A Professional Law
Corporation, New Ol eans, Louisiana, by C Janes
H cks
OPI NI ON

Appel l ant first argues that the Adm nistrative Law Judge
failed to sufficiently assist himin the preparation of his appeal
as required by 46 CFR 5.30-1(g). The regulation is cited as
providing for the Appellant to be assisted "beyond the point of
inform ng himof the proper formto be used and the applicable

regul ations”" of his appeal. This is an inconplete quotation of the
regul ati on and misconstrues its neaning. The regulation reads in
full, "[i]n the preparation of an appeal neither the

| nvestigating Oficer nor the Adm nistrative Law Judge w ||

assi st the Appellant beyond the point of inform ng himof the
proper formto be used and the applicable regulations.” (Enphasis
added) The Judge fully conplied wth this regulation. The
Appel l ant was provided with copies of the witten opinion, and of
46 CFR 5.30-1 and 5.30-3 to assist himin the preparation of his
appeal. Due process was satisfied by this notification to

Appel lant of his right to appeal, his right to counsel, and the
procedures to be followed in perfecting his appeal. No further
assi stance was appropriate or required by statute or regul ation.

Appel l ant maintains that at the tinme of the hearing he did not
know t he whereabouts of wi tnesses for his defense and was not in a
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position to know. Consequently he infers that the Judge should
have | ocated and called as w tnesses persons who could testify to
substanti ate Appellant's version of the assault on himby 3rd Mate.
This position is untenable. Wen Appellant was served with the
charge he was fully infornmed of his right to have w tnesses and
rel evant evi dence subpoenaed for the hearing. (TR-6) Appellant
coul d have ascertai ned the whereabouts of relevant w tnesses using
due diligence and have them subpoenaed. The fact that Appell ant
failed to avail hinself of this opportunity did not inpose an
obligation upon the Judge to provide Appellant with his own

W t nesses.

Appel I ant contends that the specification of failure to join
was not provided at the hearing. To the contrary, entry into
evi dence of the |og book page citing Appellant for failure to join

est abl i shed prima facie proof of the charge. Decision
Numbers, 1079, 1082, 1083, 1364 and 1727. Appellant's reliance upon

Nat i onal Transportation Safety Board EM 4, 1694 (KUNTZ) is

m spl aced. That case involved questions on proof of desertion.
Desertion however, is a distinct offense fromfailure to join and
requi res proof of intent. The |og book entry plus Appellant's
acknow edgenent that he was not on the vessel when it left Port
Harcourt, Nigeria, sufficiently established failure to join.

The Adm nistrative Law Judge found the three specifications
proved on the basis of the |og book entries. This is in accord
with the general rule that entries nmade in substantial conpliance

with 46 U S.C. 702 are considered prima facie proof of the

of fense cited therein and may be used substantively as an exception
to the hearsay rule. Decisions Nunbers 1079, 1082, 1083, 1364, and
1727.

At the hearing Appellant did not deny the charges contained in
the 2nd and 3rd specifications. However, he did raise an
affirmati ve defense and it is pressed here on appeal. He alleges
a fear for his |ife caused by the 3rd Mate cutting himwth a knife
and threatening to kill him Appellant failed to fully testify to
this incident at the hearing and the Judge concl uded that an
assault had not been proven. (D & O 11) However, | disagree and
find the evidence was sufficient to show an assault. Witten
copies of oral statenents made by Appellant to the Purser and to
the United States Coast CGuard investigator fully describing the
i ncident were admtted into evidence by the Adm nistrative Law
Judge. This evidence was never questioned or contradicted by the
| nvestigating Oficer, who indicated during the hearing, that the
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Coast Guard knew about the assault case and had docunents
concerning it. (TR-9) Therefore, while Appellant has shown by a
guantum of the evidence that an assault did take place, | concur
with the Judge's conclusion that this evidence was still
insufficient to provide a legal justification for Appellant's
failure to turn to and failure to join.

In 1265 (SCKOROHOD), a remarkably simlar case, where the
Appel l ant was threatened by a fell ow crewrenber, the general rule
of law applicable to a defense of fear for life was stated as,
"...there nmust not only be a genuine fear of at |east grave bodily
injury but also "reasonable cause' for such fear in order to |eave
the ship and it is not sufficient that this fear exists if there is
not adequate justification for it." Even viewing the evidence in
the |ight nost favorably to the Appellant, it does not support a
finding that the Appellant was reasonably justified in his fear.

Appel | ant has shown that on 30 Septenber 1975, on board the SS
DEL SOL he had one altercation with the 3rd Mate. During the
quarrel the 3rd Mate threatened to kill Appellant if he did not pay
a ten dollar debt and did, in fact cut Appellant's pant leg with a
knife. After Appellant paid the debt, the 3rd Mate ceased his
threats. Later that sane eveni ng when Appellant returned with the
Chi ef Mate another brief quarrel ensued, with the 3rd Mate Kkicking
and breaking Appellant's glasses. There were no further threats to
kill the Appellant. Nor was the Appellant alleged that any other
i nci dents took place from Septenber 30 to Cctober 8, over a week
fromthe altercation. Even should there be persuasive proof that
Appel l ant had a genuine fear for his safety, this fear was not

based upon a reasonabl e cause. As in SCKOROHOD, supra, one

threat made by a fell ow crewrenber to whom Appel | ant acknow edged
he owed a debt was sufficient provocation for Appellant over a week
|ater, to fail to turn to and to subsequently fail to join.

Appel lant is bound "to stand by the ship and obey the Master until

t he voyage be done, unless she cone to such a pass as to be

dangerous to human life." The Condor 196 Fed. (D. C. N Y.
1912).

V
Appel I ant argues that the Judge abused his discretion by

failing to order a nedical exam nation when evi dence was presented
showi ng Appel |l ant was treated for malaria upon his return to the

United States. |In support of this contention Appellant cites
Nat i onal Transportation Safety Board EM 8 and Appeal Nunber 1706
(ONENS). In this case Omens had consistently cited a nental

condition to the Captain as the reason for his failure to perform
Subsequent to the original hearing additional nedical evidence was
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obtai ned tending to show Omens was schi zophrenic and paranoid. On
t he production of this new evidence, illumnating an issue which
had been previously been raised, the National Transportation Safety
Board remanded the case for further review. The present case is
clearly distinguishable since the | og book shows that Appell ant

never nmentioned his illness to the Master as excusing his failure
to perform Nor was illness invoked as a defense at the hearing to
any of the specifications. Appellant's belated attenpt to raise
the issue is totally specul ative and i nappropriate on appeal. No

evi dence has previously been presented showi ng that Appellant's
illness in any way contributed to his failure to performhis duties
or his failure to join the ship. In 1977 HARMER when t he

Appel lant tried to raise issues of mtigation on appeal it was
stated, "[t]he decisions of the Commandant which recogni ze and

reiterate the principle that matters in defense will not be
considered when initially presented on appeal are too nunerous to
[ist."

Vi

In regard to the first specification, Appellant asserts his
good faith belief that Section 70 of the Seaman's | nternational
Uni on Agreenent permitted hima day's | eave. Nonetheless it is
well settled that a Master has absolute authority over his vessel
and that the Shipping Articles supersede a Uni on agreenent. See
2032 (KAY), 1862 (GOLDEN), 1674 ( DOCKENDORF),

1095 (GARRETT et. al.), and 1008 ( KLATTEMBErQ).

Appel I ant concedes that he knew the Master's perm ssion was
requi red and contends that it was given. (TR-9) However, the | og
book entry for 28 Septenber 1975, shows Appell ant was absent
W t hout perm ssion. (Investigating Oficer's Exhibit 2) Appellant's
good faith defense is without nerit since it appears he did not
rely solely on his Union nenbership for his days | eave but first
requested the Master's perm ssion. The Judge chose to believe the
report contained in the | og book rather then the Appellant and
determ ned perm ssion had not been granted. Absent arbitrariness
or capriciousness his decision nust stand.

VI |

Appel | ant asserts that revocation of his docunent is too harsh
a penalty. The Judge conceded that had Appellant not had a prior
record revocati on woul d have been i nappropriate. However, he found
Appel I ant had denonstrated a continuing and unabat ed tendency to
i gnore shipboard rules of discipline and to reject the
responsibilities of shipboard enploynent. Since 1946 Appellant has
been disciplined twelve tinmes. Contrary to Counsel's assertion
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t hat Appellant has served "faithfully as a seaman since 1971"
(Brief at 5), Appellant was adnonished in 1973 for failure to
performonly two years before the present charge. Prior to that he
had been adnoni shed twi ce and suspended ten tines with five periods
of probation.

On appeal, Appellant attenpts to distinguish the cases relied
upon by the Judge in ordering revocation. 1In 1439 (COE) and

Nati onal Transportation Safety Board Order No. EM 26, Bender v.

W nborne both Respondents were on probation at the tinme of the
final charge and revocation. However, since Appellant presently is
not on probation froma prior offense he urges that revocation is

i nappropriate. This distinction is wthout substance. Revocation
does not depend upon probation as a condition precedent. It is
based i nstead upon a review of a seaman's cunul ative record. As

noted in COE, where the seaman had a prior record consisting of
eight failures to perform "[c]lemency will not be granted in view
of the unusual nunber of offenses of the same nature now under
consideration and Appellant's prior record shows a pattern of

m sbehavi or which anply justifies revocation of his docunent. His
irresponsibility is a continuing threat to the safety of life and
property at sea which can no | onger be tol erated.

Appel lant relies on the Table of Average Orders to support his
contention that revocation is too harsh a penalty for this offense.
However, 46 CFR 5.20-165(a) specifically provides that "The
Table...is for the information and gui dance of Admi nistrative Law
Judges. The orders listed for the various offenses are average
only and should not in any nanner affect the fair and inparti al
adj udi cation of each case...." In addition it has consistently
been held, as noted in 2002 (ADAMS), "[t]he degree of severity
of the order is a matter of peculiarly within the discretion of the
Admi ni strative Law Judge and will be nodified on appeal only upon
a clear showing that it is arbitrary or capricious.” Appellant's
record clearly supports the Judge's order for revocation. Hi's
of fenses since 1946 have included el even instances of absence
wi t hout | eave, eleven cases of failure to perform three offenses
of failure to join, and one offense of failure to obey an order,
creating a disturbance and possession of intoxicants. In the past
Appel I ant has been treated with great |eniency. He has been
suspended where his record woul d have supported a revocati on.
Appel l ant has failed to heed the warnings and take advantage of the
opportunities offered himfor reform The order for revocation
will not be nodified,

CONCLUSI ON

There is reliable evidence of a sufficient and probative
nature to affirmthe finding of the Adm nistrative Law Judge that
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Appel lant failed to turn to for his duties on 28 Septenber 1975 and
on 8, 9, 10, 11, 12, 13 Cctober 1975 and failed to join on 13
Cct ober 1975.

ORDER

The order of the Adm nistrative Law Judge dated at New
Ol eans, Loui siana, on 22 Decenber 1975, is AFFI RVED.

O W SILER
ADM RAL, U. S. COAST GUARD
COMVANDANT

Signed at Washington, D.C., this 2nd day of August 1976.
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