Appea No. 1799 - Frederick Napoleon POWE v. US - 2 July, 1970.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT Z- 198893- D8
AND ALL OTHER SEANMAN S DOCUVMENTS
| ssued to: Frederick Napol eon PONE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1799
Frederi ck Napol eon PONE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 28 August 1969, an Exam ner of the United
States Coast CGuard at New York, New York, revoked Appellant's
seaman's docunents upon finding himguilty of m sconduct. The
speci fication found proved alleges that while serving as a
cook/ baker on board SS AUSTRALI AN GULF under authority of the
docunent above captioned, on or about 24 Novenber 1968, Appel | ant
wrongfully had in his possession 66 Gans of marijuana while the
vessel was at Brooklyn, New York.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of two witnesses and a Custons | aboratory report of analysis.

I n def ense, Appellant offered no evidence.
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At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order revoking all
docunents issued to Appell ant.

The entire decision was served on 2 Septenber 1969. Appeal
was tinely filed on 18 Septenber 1969 and perfected on 21 Novenber
1969.

FI NDI NGS OF FACT

On 24 August 1968, Appellant was serving as a cook/baker on
board SS AUSTRALI AN GULF and acting under authority of his docunent
whil e the ship was at Brooklyn, New YorKk.

At about 1400 on that date, Appellant was stopped by Custons
| nspector Henry L. Montanus while he was proceeding fromthe ship
to the gate of the pier and when asked whet her he had any
undecl ared articles on his person stated that he did not. Montanus
searched Appellant's person and felt an object, soft to the touch,
near the back right hand pocket of Appellant's trousers. Montanus
asked Appellant to produce what he had. Appellant took an eyegl ass
case and certain other objects fromthe right rear pockekt.

Not satisfied that this was what he had originally felt,
Mont anus reached behi nd Appellant again and felt the object he had
earlier felt, but now nore toward's Appellant's left side. Al nost
| nst ant aneously Montanus ceased to feel the object he had been
feeling and heard a sound as of sonething falling to the ground.
He picked up a paper bag near Appellant's foot. The bag proved to
contain 66 grans of marijuana.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam njer. Appellant's brief is set out in full:

"Kindly consider this as respondent's brief;
"(1) We nost respectfully point out that there is no
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substanti al evidence for the Exam ner to have found t hat
M. Powe was guilty of the charges.

"(2) The indefinite, unreliable and unconcl usive
testinony of the narcotics agent, Henry L. Montanus.
Furt hernore, based on the sane evidence, the Crim nal
Court, Kings County, dism ssed the sane charges agai nst
M. Powe.

“I't is our feeling that a reading of the record wll show
that no such violation took place."

APPEARANCE: Zwerling & Zwerling, New York, New York, by Irving
Zwerling, Esquire

OPI NI ON

To look first to Appellant's reference to a di sm ssal of
certain charges against himin a crimnal court, "based on the sane
evi dence", | note that this matter was not, indeed could not have
been, raised before the Examner. |In collateral correspondence
dated 12 Novenber 1969, Appellant provi ded an unaut heni cat ed
phot ocopy of a transcript of record of an action in the Crim nal
Court of the City of New York, County O Kings, which tends to show
that on the conplaint of a New York City police officer Appellant
was charged with a violation of "220.20" on "11/24 1968", and t hat
on "10/30/69" the disposition was recorded as "D sm ssed".

Appel | ant does not offer a guide as to what a violation of
"220. 20" may be under New York |aw, but even if | assune that
pr ohi bi ted possession of marijuana was involved, there is
absolutely nothing to support a statenent that this dism ssal was
"based on the sane evidence" or even to warrant a belief that any
evidence at all had been considered in the New York crimna
pr oceedi ng.

O nost significance on this point, however, is the fact that
even if the inplications of Appellant's brief were to be accepted
at face value, the dismssal of a crimnal charge in a court of the
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State of New York, or even in a Federal Court, is not controlling
case under R S. 4450 and 46 CFR 137, because the standards of proof
are different. In Anmerican crimnal jurisprudence the test
generally is "proof beyond a reasonable doubt". In admnistrative
proceedi ngs such as these the test of an Examner's decision is

whether it is predicated on substantial evidence Universal Canera

Corp. v. NL.RB., (1951), 340 U S.474. See Decision on
Appeal No. 1081.

It may be noted here, as background, that the substanti al
evi dence rul e devel oped in the process of judicial review of
adm ni strative agencies' actions. As a matter is considered on
appeal from a decision of an exam ner there is not, in fact, a
"judicial review' of the kind which engendered the rule, but, since
| have authorized exam ners to nmake initial decisions on the
record, not nerely reconmmended decisions, | have felt it proper to
apply to findings of examners the tests which the decisions tell
nme the courts will apply to mne. |If an examner's decision is not
arbitrary or capricious but is based on substatial evidence, | wll
affirmit. See Decisions on Appeal Nos. 1485 and 1578, and

O Kon v. Roland, D.C. S.D. N.Y. (1965), 247 F. Supp. 743

and Inghamv. Smth, D.C. S.D. NY. (1967), 274 F. Supp.
137.

The first point nmade by Appellant in this case is precisely
that the Exam ner's decision is not based on substantial evidence.
This argunent nust be rejected. The critical testinony assailed is
that of the Custons officer who nmade the search and seizure. There
s no attack upon the findings of the Custons anal yst who found
t hat the substance seized was in fact marijuana.

It is apparent then that Appellant's second nunbered point,
al t hough not expressed as a | egal proposition, coal esces with his
first point. It is inplicitly alleged that the testinony of the
Wi tness Henry L. Montanus is so inherently incredible that no
reasonabl e person could believe it. Despite the strong words used
by Appellant concerning this testinony, "indefinite", "unreliable",
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and "unconclusive", | cannot find in it anything so inherently
I ncredi bl e that a reasonabl e man coul d not have believed it.

Y

Al t hough the matter was not raised on appeal, | may take
notice here that at the hearing Appellant argued to the Exam ner
t hat a decision of another exam ner in another, earlier case was
controlling since, under a simlar fact situation, the other
exam ner had found insufficient evidence that a marijuana cigarette
dropped fromthe person of a seaman who was under investigation had
been in the possission of that person.

That earlier decision is not and never was before ne for
review, so that no comment is appropriate, but it is proper to
approve the holding of the Examner in this case, nmade at the
heari ng, that what another exam ner had done in the way of
determ ning facts in another case was not binding upon the Exam ner
In this case.

To make the point stronger, | enphasize that even when an
exam ner has dism ssed a charge on a question of |aw his decision
I S not binding upon anot her exam ner in another case. On matters
of law, unless controlled by unanbi guous deci sions of Federal
courts, the only controlling authority as to whether a charge
shoul d be dism ssed by an exam ner is found in Conmandant's
deci si on on appeal .

CONCLUSI ON

| conclude that the specification found proved was supported
by reliable, probative, and substantial evidence, and that there is
no reason to disturb the findings of the Exam ner.

ORDER

The order of the Exam ner dated at New York, New York, on 28
August 1969, is AFFI RVED.

T. R SARGENT
Vice Admral, U S. Coast Guard
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Acting Commandant

Si gned at Washington, D. C., this 2nd day of July 1970.
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