Appea No. 1661 - Camille TERREAULT v. US - 5 October, 1967.

IN THE MATTER OF LI CENSE NO. 234435
| ssued to: Cam |l e TERREAULT

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1661
Cam | | e TERREAULT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 137.
30- 1.

By order dated 18 February 1967, an Exam ner of the United
States Coast CGuard at New York, N. Y. suspeneded Appellant's
| i scense for three nonths upon finding himguilty of negligence.
The specifications found proved allege that while serving as naster
on board the SS MORANI A MARLI N under authority of the |icense above
descri bed, on or about 12 January 1966, Appellant failed to keep to
the right in a narrow channel (33 U S.C. 210) and failed to keep
out of the way as burdened vessel in a crossing situation (33
US C 204), both faults contributing to collision with M PATRICI A
MORAN.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence certain
docunents and the testinony of the pilot of PATRI Cl A MORAN.
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I n defense, Appellant offered in evidence his own testinony,
but only as to the first specification.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and both
specifications had been proved. The Exam ner entered an order
suspendi ng Appellant's license for a period of three nonths.

The entire decision was served on 18 February 1967. Appeal
was tinely filed on 7 March 1967.

FI NDI NGS OF FACT

Subject to the comments nmade in "Qpinion" later, the
Exam ner's "Finding of Fact" are hereby adopted and quot ed:

"l.Cam |l le Terreault, Z-147549-D1, while serving as
master of a nerchant vessel of the United States,
the MV MORANI A MARLI N, under authority of his duly
| ssued |icense No. 314768 (fornerly No. 235535) and
Merchant Mariner's Docunent Z-147549-D1, on 12
January 1966, while said vessel was operating in
Kill Van Kull, New York Harbor, under his
direction, in disregard of Article 25 of the Inland
Rul es of the Road (33 USC 210), fail to keep his
vessel to the starboard side of the narrow channel,
t hereby contributing to a collision between his
vessel and the MV PATRICIA MORAN. (The allegation
of "wrongfully" in the first specification is found
not proved in the sense that "wongfully is used to
desi gnate intention under a charge of m sconduct.
The charge herein is negligence. See Appeal No.
436. )

"2. The person charged, while serving as aforesaid
on 12 January 1966, while the vessel was operating
in Kill Van Kull, New York Harbor, under his
direction and involved in a crossing situation in
whi ch the MV PATRICI A MORAN was on his starboard
hand in disregard of Article 19 of the Inland Rul es
of the Road (33 USC 204), failed to keep out of the
way of the MV PATRI CI A MORAN, thereby contributing
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to a collision between his vessel and the MV
PATRICIA MORAN. (The allegation of "wongfully" in
t he second specification if found not prove in the
sense that "wongfully" is used to designate

I ntention under a charge of m sconduct. The charge
herein is negligence. See Appeal No. 436.)

Appel | ant conpl ai ns that the Exam ner substituted specul ation
for evidence as to what happened.

First, it may be accepted from Appellant's brief on appeal
that his position is that MORANIA MARLIN did "sheer" to the right,
and that the Exam ner inpliedly found that it did not, but nerely
went strai ght ahead.

Appel | ant argues that, since the only evidence of record is
t hat MORANI A MARLI N "sheered" into collision, no fault nay be
i mputed to its pilot by any specul ation of the Exam ner. G ving
Appel l ant's position consideration fromall aspects, | can find no
confort for himin this collision.

There was only two possi ble actions of MORANI A MARLI N j ust
prior to collision on the evidence here. |t was either going
ahead, with no change of heading, or it had cone right.

Appel I ant insists that the Exam ner was bound by the follow ng
testinony of he sole witness against him

“... it seenmed to ne that the MORANI A MARLI N
started to sheer to the right ... It seened
to me that no matter how hard | tried to steer
away from her, she seened to be getting

cl oser, very close."

Appel | ant says that since the word "sheer" was used, he is
absol ved by fault.

Wil e the Exam ner found, inplicitly, that MORANIA MARLI N did
not cone right, | aminclined to agree with Appellant that it did
come right. It does not seem possible for a privileged vessel in
a crossing, even after agreeing that the burdened vessel should

file://l/hgsms-lawdb/users/K nowledgeM anagement...20R%201479%20-%201679/1661%20-%20TERREAULT.htm (3 of 9) [02/10/2011 11:07:24 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D09758.htm

Appea No. 1661 - Camille TERREAULT v. US - 5 October, 1967.

cross ahead, to be hit on its starboard side aft by a burdened
vessel which had not conme right. For this to be acconplished, the
privileged vessel would be required to have crossed ahead of the
burdened vessel and then cone back to the other side. There is not

the slightest shed of evidence that this occurred. Arguendo,
t hen, Appellant's argunent that his vessel cane right prior to
collision nmay be agreed wth.

The sole witness has used the word "sheer”. Appellant's
position nowis that a "sheer"” is an uncontrolled, accidental
novenent which give rise to no inputation of negligence on
Appel l ant's apart. There are three reasons why | cannot agree with
this.

The first is that the characterization of the novenent,if it
be thought to inply a certain causality, is a nere conclusion. The
wi t ness did not know why MORANI A MARLIN cane right. He is
conpetent to testify only that it did. The trier of facts need not
consider an attribution of cause which is, at best, a specul ation.
We have, then, substantial and unrebutted evidence that MORAN A
MARLI N, after soliciting and obtaining an agreenent that it cross
ahead, turned to the right into a vessel which was com ng | eft
pursuant to the agreenent and had, indeed, cone so far left that it
presented its starboard side to the MORANIA MARLIN S bow.

In the second place, the word "sheer"” is not necessarily
limted to an undirected novenent. There is not, in Wrds and

Phrases, a purported definition of "sheer" by an admralty court.
In the common parlance the termis frequently used to denote

i ntentional action. It is said by pilots of ships, operators of
boats, and drives of notor vehicles, "I had to sheer away to avoid
collision.™ Thus used it connotes nore an abruptness of

comencenent of the action and not a |lack of intent. Judge Addison
Brown, in The Colunbia, D.C.S.D.NY., 29 F. 716, used the words
"sheer" five tines on one page (718) with specific reference to
I ntentional avoiding action by a vessel in a crossing situation.

Lastly, even if Appellant hinself had offered evi dence, as he
did not, to the effect that there had been a "sheer" in the sense
to which he would Iimt the word, he would not be exonerated
autonmatical ly.
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It is well settled in collision that when a vessel clainms an
acci dental sheer, the burden is on that vessel to prove that the

cause of the sheer were absolutely beyond its control. The
Austrolia, CA 6 (1903), 120 F. 220; Davidson v Anerican Steel
Barge Co., CA 6 (1903), 120 F. 250; Christie & Lowe v Fane S.S.
Co., CA 5 (1908), 159 F. 648; The Princeton, CA 2 (1913), 209

F. 199; N cholas Transportation Co. v Pittsburgh S.S. Co., CA

2 (1913), 209 F. 348; Royal Ml Steam Packet Co. v Conphani a De
N.L.B., DCEDNY. (1913), 50 F. 2nd 207.

This line of decisions places the burden of proof on MORAN A
MARLI N and | eaves it, on this record, clearly at fault.

Si nce Appellant was in actual direction and control of the
vessel at the tinme of the alleged "sheer” he has, in this action,
t he burden of showing that a "sheer” was beyond his control.
Appel | ant, however, did not claim"unavoi dable sheer” at the
hearing, and even in attenpting to take advantage of the use of the
word by anot her person has not attenpted to show that the action
attributable to himas the pilot of the vessel, resulted from
ci rcunst ances beyond his control.

Appel lant's point, both at the hearing | evel and on appeal, is
properly rejected.

|V

Appel lant's fifth point is a matter, it seens to ne, of nicety
of pleading. 1In effect, he says, "I nmay have been at fault; but if
| was, you have laid the fault under the wong article of the Rule
of the Road."

As long as a matter was openly litigated in an adm nistrative
proceeding, it is not necessary that the formal pleadi ngs have

enconpassed the matter of the ultimate findings. Kuhn v Guvil
Aeronautics Board, CA D.C. (19950), 183 F2nd 839.

In these days, in Federal judicial proceedings, of permtting
anmendnent of pleadings to conformto proof, it is not even

file://l/hgsms-lawdb/users/K nowledgeM anagement...20R%201479%20-%201679/1661%20-%20TERREAULT.htm (5 of 9) [02/10/2011 11:07:24 AM]



Appea No. 1661 - Camille TERREAULT v. US - 5 October, 1967.

necessary to nake a formal anendnent to the pleadings. Kincade
v. Jeffrey -DeWtt Insulator Corp., CA 5 (1957), 242 F. 3nd 328.

These rul es have been applied to the class of proceedi ngs
under consideration. Decision on Appeal No. 1574.

It may al so be added here that | do not see a feasibility of
attenpting to fornmulate a specification under the "Speci al
Crcunstance Rule" (33 U . S.C. 212) when a situation contenpl at ed
and regul ated under the Rul e has exi sted.

V

Even as a substantive matter, it does not seemthat

Appel l ant's argunent has nerit. Appellant cited The Newburgh,

CA2 (1921), 273 F. 436, 440, as show ng that once a crossing
contrary to the rul es has been agreed upon a "special circunstance"
exists. On appeal, it is urged that the Exam ner, in his decision,

m sconstrued The Newbur gh.

The Examner's first quotation fromthis decision (p.439)
appears as follows, at D 10:

“I't is good law that, when the burdened vessel decides to
‘keep out of the way ' by crossing the bows of the
privileged vessel, though she gets an assent to such
proposal, he assunes the risks involved in choosing that
nmet hod. ***The duty of the privileged vessel in such case
IS to cooperate and she need not keep her course.***The
situation, at least in this circuit, after the agreenent,
I s one of special circunstance. ***"

It is interesting to note that the om ssion indicated by the
Examiner's third set of asterisks reads, "The George C. Schultz, 84
Fed. 508,510 ... (Senble).” It is sonmewhat strange to find a
"senbl e" statenment of twenty three years of age cited as setting a
"rule" for a circuit in the sweeping generalization used. More
interesting are the case cited at the Examner's first asterisked
om ssi on.

The Nereus, D.C.S.D.N. Y. (1885), 23 F. 448, 455, says, of

file://l/hgsms-lawdb/users/K nowledgeM anagement...20R%201479%20-%201679/1661%20-%20TERREAULT.htm (6 of 9) [02/10/2011 11:07:24 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10895.htm

Appea No. 1661 - Camille TERREAULT v. US - 5 October, 1967.

a proposal by a burdened vessel to cross contrary to the rules
assented to by the privil eged vessel:

"Such a reply does not of itself change or nodify the
statutory obligation of the forner to keep out of the way
as before ..."

In The Greenpoint, D.C.S.D.NY. (1887), when GRAND
REPUBLI C was t he burdened vessel proposing a crossing contrary to
the rules, the court said:

"The Greenpoint's answer by two blasts to the
previous signal of two blasts ... did not of
itself change any of the |legal obligations of
the Greenpoint, nor shift the burden of
keeping out of the way nor did it relieve the
G and Republic of her duty to keep out of the
way. .."

Two ot her decisions to the sane end may be referred to. In

The Colunbia, D.C.S.N Y. (1887), 29 F. 716, 720, the court said
of a situation where a crossing contrary to the rules, proposed by
the privileged vessel, had been agreed upon:

"The assenting signals of two whistles, given
by the tug, did not relieve the tug of her
duty to keep out of the way, nor change the
burden i nposed by the rules of navigation."

In The Admral, D.CE D.NY. (1887), 39 F 574, where the
bur dened CRESTON proposed a crossing contrary to the rules to the
privileged ADM RAL, the court said:

"The reply of the Admral to her signal gave
the Creston no imunity fromthe
responsi bility cast upon her by the |aw. "

The inport of these decisions cited in The Newburgh, and
of the other two not there cited, is clear. The burdened vessel in
a crossing situation, although it may not have to go astern of the
ot her vessel after crossing contrary to the rules has been agreed
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upon, always has the duty to "keep out of the way."

Appel l ant' s argunent woul d appear to be that The Newburgh,
I n announcing that a "special circunstance” is created by a
t wo- bl ast agreenent, neans that fromthe nonent of agreenent
bets are off;" all previous duties are abrogated; all future
navigation wll be as though there were no rules; the only
governi ng consi derations are those of prudent navigation under the
new condi ti ons.

al

But the | anguage of The Newburgh itself refutes this. At p.
440, the court said:

"...we think that, although the proposal
emanates fromthe privileged vessel, and
shoul d be taken as neaning that she wl|
undertake activity to keep out of the way, it
need not absol ve the burdened vessel from her

simlar and original duty also to keep out of
the way..."

There is no question that there is an obligation on the
burdened vessel. The nature of the obligation is that of its
original obligation: the obligation to keep out of the way.
oligation to "keep out of the way" to another vessel. |[|f a vessel
under the rule of The Newburgh still has its "original"
obligation, that obligation arose under the "crossing rule," 33
US C 204, and a violation of that obligation is properly
chargeable as a violation of that rule.

ORDER

The order of the Exam ner dated at New York, N Y. on 15
February 1967, is AFFI RVED.

wWJ. SMTH
Admral, U S. Coast Guard
Commandant
Si gned at Washington, D.C., this 5th day of October 1967.
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| NDEX

Exam ner's
| nproper influence on, not shown

Pl eadi ngs

common | aw rul es not applicable on adm ssability of
rel evant evidence

adm ssi bl e despite common | aw rul es of pleading
rel evancy of, test of admssibility
pl eadings not limting adm ssibility

Pl eadi ngs

necessary el enents of offense only need be all eged
conformabl e to proof

"Narrow channel" rule
vi ol ati on not condoned because "safe" to violate

conpl i ance required unl ess unsafe to conply
connection with "starboard hand rul e"

"Crossing the bow
not necessarily an offense

St ar board hand rul e"
connection wth "narrow channel" rul e.
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