Appeal No. 1612 - KARL KARISSON v. US - 10 May, 1967.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-291827-D6
AND ALL OTHER SEAMAN DOCUMENTS
| ssued to: KARL KARI SSON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1612
KARL KARI SSON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 31 August 1966, an Exam ner of the United
States Coast Guard at Seattle, Washington suspended Appellant's
seaman' s docunents for 12 nonths outright upon finding himaguilty
of m sconduct. The specifications found proved allege that while
serving as an electrician on board the United States SS BO SE
VI CTORY under authority of the docunent above described, on or
about 14, 15, and 16 July 1966, Appellant wongfully created a
di sturbance on three separate occasions, and wongfully battered a
fellow crew nenber wwth a coffee cup on anot her occasi on.

At the hearing, Appellant first elected to act as his own
counsel, and | ater was represented by counsel. The proceedi ngs
bei ng commenced in absentia, the Exam ner entered for the Appell ant
a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence the official
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| og book of the vessel and the testinony of three witnesses to the
m sconduct al | eged.

I n defense, Appellant offered in evidence a stipulation of
testinony of an officer on board the vessel.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and all
speci fications had been proved. The Exam ner then entered an order
suspendi ng all docunents, issued to the Appellant, for a period of
12 nont hs outright.

The entire decision was served on 2 Septenber 1966. Appeal
was tinely filed on 13 Septenber 1966.

FI NDI NGS OF FACT

On 14, 15 and 16 July 1966, Appellant was serving as an
el ectrician on board the United States SS BO SE VI CTORY and acti ng
under authority of his docunent while the ship was in the port of
Seattl e, Washi ngton.

On the evening of 14 July 1966 Appellant followed M. Jack
Magnusson, the night relief officer, up the gangway and onto the
mai n deck. Appellant then proceeded into the electrician's room
next to M. Magnusson's quarters. M. Magnusson asked the
Appellant to identify hinself. Appellant replied in a very
bel I i gerent manner, using vile and abusive | anguage and t hreateni ng
to fight relief officer Magnusson.

The foll ow ng day Appell ant accosted C. Taylor, nessman, in a
passageway outside the nesshall and for no apparent reason threw a
punch at him The chief cook responded to Taylor's call for aid
and broke up the disturbance. Taylor then went to the washroomto
shower and shave. Appellant followed Taylor and threw a coffee cup
at himin the washroom causing a deep cut on the top of Taylor's
head.

Shortly after this occurred relief mate Crenshaw observed
Appel | ant staggeri ng down the passageway in the vicinity of the
sal oon, and talking in a loud and disturbing voice. Alittle later
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this officer saw Appellant in his foc's'le acting in a drunken and
bel I i gerent manner to the chief engineer, who was holding himin
his roomuntil the police arrived.

On 16 July, Appellant was seen at the foot of the gangway
shouting in obscene | anguage to the col ored boys aboard ship. At
this tinme Appellant had a chain in his hand which he tried to throw
at one of the crewren. Appellant was again renoved fromthe scene
by the | ocal police.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that Appellant was deni ed due process
when the Exam ner did not sua sponte grant a continuance
when Appellant's counsel wthdrew fromthe case.

APPEARANCE: McMul | en, Brook, Knapp and Geier, Settle
Washi ngton; by Robert J. Genier, Esquire, of
Counsel
OPI NI ON

Appel | ant was not present when the proceedi ngs opened on 28
July 1966. After a show ng by the Investigating Oficer that
Appel | ant had been served with charges three days earlier, and had
acknow edged such service, and further that Appellant had been in
the I nvestigating Oficer's office the day before and was rem nded
of the schedul ed date, the Exam ner proceeded in absentia in
accordance with 46 CFR 137.20-25(a). At the conclusion of the
testinony by the governnent's w tnesses the Exam ner adjourned the
heari ng.

The proceedi ngs were re-convened on 16 August, Appellant being
present. He specifically declined his right to counsel, electing
the represent hinself instead. Appellant stated that he wanted to
subpoena certain records and reports concerning his arrests on the
dates all eged. The Exam ner granted these requests and the hearing
was adj our ned.

On 25 August the hearing was re-opened and for the first tine
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Appel I ant indicated that he desired counsel. The hearing was then
adj ourned until 29 August.

On this date Appellant appeared at the Examiner's office with
his counsel, a Seattle attorney. Here Appellant's counsel advised
himto change his plea, but Appellant refused to do so. His
counsel then nade a formal withdrawal fromthe case. Appellant
then left the roomindicating that he woul d have nothing further to
do with the matter.

That afternoon the hearing was re-convened and follow ng a
notion by the Investigating Oficer to proceed in absentia, the
ship's | og book was entered and the case cl osed.

Al'l specifications were proved by substantial and probative
evi dence

It appears fromthe record that every effort was nmade by both
t he Exam ner and the Investigating Oficer to afford Appellant the
rights to which he was entitled. Appellant nevertherless urges
t hat he was deni ed due process when the hearing was concl uded in
his absence after withdrawal of his attorney. Appellant, however,
made no indication he desired another continuance, or wanted
anot her counsel. Under the circunstances, Appellant having due
notice, of the re-convening tine and date, the doctrine of waiver

must be applied. Elgin, Joliet and Eastern Railway Co. v. Burley
et al, 327 U. S. 661; Appeal No. 1219.

ORDER

The order of the Exam ner dated at Seattle, Washington on 31
August 1966, is AFF| RVED.

P. E. TRI MBLE
Vice Admral, U S Coast Guard
Acting Commandant

Si gned at Washington, D. C., this 10th day of May 1967.
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| NDEX

Cont i nuance

Exam ner's failure to conti nue case not denial of due
process

Counsel

Failure to continue case upon w thdrawal of counsel is
not denial of due process

Due Process
Failure to continue case upon wthdrawal of counsel is
not deni al of due process

Exam ner

Failure to sua sponte continue case not denial of due
process

*xxxx  END OF DECI SION NO. 1612 *****
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