Appea No. 1592 - Albert G. BUFFINGTON v. US - 8 December, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENTS NO Z-105145- D2 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Albert G BUFFI NGTON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1592
Al bert G BUFFI NGTON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 28 January 1966, an Exam ner of the United
States Coast CGuard at San Francisco, California, suspended
Appel | ant' s seaman docunents for three nonths upon finding him
guilty of m sconduct. The specification found proved alleges that
whil e serving as a deck utility on board the United States SS SAN
JOSE under authority of the docunent above described, on or about
15 Decenber 1965, Appellant wongfully refused to obey a | awf ul
order of the master to go aloft to assist in painting the forenast
of the vessel when the ship was at anchor in the nouth of the
Sai gon Rive, Vietnam

At the hearing, appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and
specification, but readily admtted that he refused to obey the
order. He contested only the wongful ness of the refusal.

The I nvestigating Oficer was precluded fromentering any
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evi dence because Appellant had i medi ately assuned t he burden of
proceedi ng by his adm ssion.

I n defense, Appellant offered in evidence his explanation of
why he had refused to obey the order. Wen the Investigating
Oficer offered evidence in rebuttal, the Exam ner declared that it
was not necessary in view of the testinony of Appellant.

At the end of the hearing, held on 18 January 1966, the
Exam ner reserved decision. On 28 January 1966, the Exam ner
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
suspendi ng all docunents issued to Appellant for a period of three
nont hs. Service of decision was acconplished on 4 February 1966.
Appel l ant filed notice of appeal on 8 February 1966 and asked for
a transcript of proceedings. This was furnished to himon 16 Mrch
1966. Subsequent correspondence has added nothing to the grounds
for appeal originally urged.

FI NDI NGS OF FACT

On 15 Decenber 1965, Appellant was serving as a deck utility
on board the United States SS SAN JOSE and acting under authority
of his docunent while the ship was anchored in the nouth of the
Sai gon River, Vietnam

On that date Appellant was instructed to go aloft to assist
ot her seaman in painting the vessel's foremast. He refused to do
so. Brought before the naster and ordered to go al oft he again
refused to do so, and did not.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. At the hearing Appellant argued that condition such as
possi bl e sniper fire, danger fromlow flying aircraft, and danger
frommnes rendered it so hazardous for himto go aloft that he was
justified in refusing to obey the master's order. On appeal, he
al so declares that his case had been prejudged.
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APPEARANCE: Appel l ant, pro se.

OPI NI ON

When a vessel is at anchor, even in an open roadstead, there
Is a presunption of normality for the performance of seanen's
duties. There is no evidence here that sea conditions nade work
al oft unusually dangerous, and it is not so contended.

Under the conditions described in this record there is no room
for official notice that the dangers all eged by Appellant at
heari ng nmust necessarily have rendered work al oft unusually
hazar dous.

According to the record the vessel was a mle and a half from
shore. At the range, sniper fire is no nore inherently dangerous
to one aloft than to one on deck. The distance involved - 3000
yards - is also beyond or at the extrene effective range of small
arnms weapons so as to nake the danger fromsniper fire a very
renote possibility in this case. Low flying aircraft, could well
be a nore probable threat in Port Newark, New Jersey, adjacent to
Newark Airport than in the nouth of the Saigon River. Mnes are so
| nprobable a threat to a vessel at anchor as to render Appellant's
argunent on that score specious.

As to the Exam ner's all eged prejudgnent of Appellant's case,
the record clearly denonstrates otherwi se. Appellant admtted his
refusal to the Examiner. He argued that he was justified in
di sobeyi ng the order. The Exam ner heard his testinony and
reserved judgnent.

It woul d appear that the Exam ner had fornmed his opinion upon
the testinony of Appellant alone and thus had not prejudged.

CONCLUSI ON
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The record supports the Exam ner's findings and order.

ORDER

The order of the Exam ner dated at San Francisco, California
on 28 January 1966, is AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Signed at Washington, D. C, this 8th day of Decenber 1966.
| NDEX

Exam ner
prej udgnment not shown

*rxxx  END OF DECI SI ON NO. 1592  ****=*
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