Appea No. 1532 - John G. Oram v. US - 7 December, 1965.

IN THE MATTER OF LI CENSE NO. 311300 MERCHANT MARI NER S DOCUMENT NO
BK-338328-D1 AND ALL OTHER SEAMAN DOCUMENTS
| ssued to: John G O am

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1532
John G Oram

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 30 July 1965, an Exam ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents for three nonths outright plus three nonths on twelve
nont hs' probation upon finding himguilty of m sconduct. The three
speci fications found proved allege that while serving as Third
Assi stant Engi neer on board the United States SS SAN JOSE under
authority of the license above described, on 26 June 1965,

Appel | ant wongfully had possession of a sw tchbl ade knife; he
assaul ted and battered crew nenber Mdlina wth a dangerous weapon,
the swi tchbl ade knife; Appellant al so assaulted and battered Ml i na
by striking and ki cking him

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
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of Molina and the other two seaman who were in the roomw th him
when the all eged attack by Appel |l ant occurred.

I n defense, Appellant testified that he had been ashore
drinking and does not renenber returning to the ship or anything
el se until the next norning. He admtted ownership of the knife
I nvol ved.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and three
speci fications had been proved and entered the above order of
suspensi on.

FI NDI NGS OF FACT

On 26 June 1965, Appellant was serving as Third Assi stant
Engi neer on board the United States SS SAN JOSE and acting under
authority of his license while the ship was in the port of
Rot t erdam Net her | ands.

About 2000 on this date, Appellant returned to the ship
| nt oxi cated and went to ordinary seaman Ml ina' s room | ooking for
a roommate of Mdlina with whom appell ant played chess. Mlina and
two ot her seanman were in the room but the chess player was not.
Appel l ant was so infornmed and he left.

In a few mnutes, Appellant returned to Molina's roomwith a
swi tchbl ade knife (four-inch |long blade tapering to a point) in his
hand and, for no apparent reason, threatened to kill Mlina. The
| atter grabbed a portable bunk |adder and, when Appellant refused
to | eave the room pushed the | adder agai nst Appellant in order to
force himout of the room Appellant repeatedly jabbed at Ml ina
with the knife inflicting a puncture wound on his |left thunb.
During the struggle, Appellant dropped the knife. As Mlina was
bending to pick up the knife, Appellant struck Mdlina on the neck
with his hand and kicked himin the ribs. Appellant |left and
Mol i na took the knife to the Master.

Molina did not mss any work for the bal ance of the voyage as
a result of this incident. At the tine of the hearing about three
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weeks | ater, Mblina had a scar on his left thunb fromthe knife
wound and his ribs were still bruised.

Appel l ant has no prior record. This was his second voyage
since 1955.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is urged that due to differences in the testinony of
the three witnesses agai nst Appellant, there is considerabl e doubt
as to whether or not the alleged incident occurred. Appell ant
shoul d receive the benefit of such doubt.

OPI NI ON

The kni fe owned and used by Appellant is a switchblade knife
of the inertia and gravity type, as defined in 15 U S. Code
1241(b). Possession of such a knife is prohibited by 15 U S. Code

1243. In addition, according to Fall v. Esso Standard G| Co.,

297 F.2d 411 (5th Cr. 1961), a switchblade knife is a dangerous
weapon wthin the neaning of 18 U S. Code 2277 which prohibits the
possessi on of any dangerous weapon on a vessel of the United
States. Shipping Articles used for foreign voyages nake reference
to the prohibition agai nst dangerous weapons. Since Appellant's
possession of the switchblade knife was in violation of these two
statutes and the Shipping Articles, his possession of the knife was
wr ongf ul .

Al t hough there are m nor discrepancies in the testinony of the
W t nesses for the governnent, their testinony is substantially the
same wWth respect to the material facts of the assault and battery
on Molina. It is normal that there should be sone differences in
the detailed testinony of witnesses who are attenpting to recall
and repeat exactly what happened during an exciting incident which
occurred sone tine in the past. Therefore, the testinony of these
W t nesses, which was accepted by the Exam ner as true, constitutes
substantial evidence that Appellant was guilty of assault and
battery as charged in two of the specifications.

For these offenses by a |icensed officer, the suspension
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| nposed was extrenely |enient.

ORDER

The order of the Exam ner dated at New York, New York, on 30
July 1965, is AFFI RVED.

W D. SH ELDS
Vice Admral, United States Coast CGuard
Act i ng Commandant

Si gned at Washington, D. C., this 7th day of Decenber 1965.

| NDEX
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*xx%%  END OF DECI SION NO 1532 **x***
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