Appea No. 1391 - William A. McLachlenv. US - 23 May, 1963.

In the Matter of License No. 268234 Merchant Mariner's Docunent No.
Z- 358397
| ssued to: WIlIliam A MLachl en

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1391
WIlliamA. MLachl en

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 13 August 1962, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana suspended Appellant's
seaman docunents for 3 nonths outright plus 3 nonths on 12 nont hs'
probation upon finding himguilty of m sconduct. The two
speci fications found proved allege that while serving as a Third
Assi stant Engi neer on board the United States SS GREEN HARBOUR
under authority of the |icense above described, on 5 May 1962,
Appel | ant assaulted and battered a nenber of the crew and
thereafter engaged in a fist fight with the sane crew nenber. A
third specification was found net proved.

At the hearing, Appellant was represented by professional
counsel . Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence excerpts from
the Oficial Logbook and the testinonies of several wtnesses.
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Appel I ant introduced in evidence his own testinony and that of
anot her crew nenber.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved.

FI NDI NGS OF FACT

On 5 May 1962, Appellant was serving as a Third Assi stant
Engi neer on board the United States SS GREEN HARBOUR and acti ng
under authority of his docunents while the ship was in the port of
Bonbay, | ndi a.

Appel | ant was assigned to stand the 0000 to 0800 engi ne room
wat ch on the 5th of May. About 2330 the G ler on the vessel went
to Appellant's cabin in order to notify himof the watch. Being
unabl e to arouse Appellant, the Qler returned to the engi ne room
and notified Third Assistant Engineer Tindell (who had the 1600 to
2400 watch) that he could not awaken Appellant. Tindell then left
his duty station and proceeded to Appellant's cabin which he
attenpted to enter but a hook on Appellant's door prohibited him
fromdoing so. Tindell then reached through the partially opened
cabin door, turned on a light switch, and called to Appellant
several tinmes to get up. Having been unsuccessful, Tindell
proceeded to knock on Appellant's door and finally awakened him
Appel | ant rose from bed, opened the door, and struck Tindell in the
face with the heel of his hand.

Tindell, thereafter, invited Appellant to step out on deck.
Appel l ant agreed to this invitation and a fist fight between the
two nmen foll owed.

PRI OR RECORD: Cct ober 1957, 6 nonths suspension on 12 nonths
probation for use of profane and abusive | anguage to the Chief
Oficer, and assault and batter of the Chief Oficer. SS STEEL
TRAVELER.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
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Examner. It is urged that the findings of guilty of the charge and
specifications are not supported by the | aw and evi dence of the
case; that Appellant's testinony should be accepted since the

Exam ner rejected the testinony of Tindell that there were two fi st
fights rather than one; and that in the alternative the order of
the Exam ner is too severe under the circunstances.

APPEARANCE: Harold J. Lany, Esquire, of Dodd, Hi rsh, Barker
and Meuni er of New Ol eans.

OPI NI ON

In view of Appellant's own adm ssion that he took part in a
fist fight wiwth Tindell, the only issue presented in this case is
whet her or not the evidence in the record supports a finding of
guilty to the assault and battery specification.

It is noted that the testinonies by Appellant and Tindell are
in conflict wwth each other. Appellant testified that "when they
were trying to awake ne I was sound asleep and | coul dn't
under stand what was going on all of a sudden so | tried to get the
| ight on to see who it was and then | ooked at Tindell standing
right by ny bunk and I pushed himout of the way and wanted to know
what he was doing..." (R 30). Tindell, on the other hand, stated
that since the Qler could not awaken Appellant, he left his duty
station and went to Appellant's cabin in order to notify himof the
wat ch. Since the door hook on Appellant's door could not be
renoved, Tindell reached in and turned on the light in the cabin.

Still being unable to rouse Appellant fromhis sleep, Tindell
knocked on the door. Tindell testified, "that woke himup. He
junped up out of the bed, like a bullet out of a gun, into the

m ddl e of the floor, in the mddle of his room throw ng his head
all around and | ooki ng and seeing ne standing in the door, through
the crack of the door. So, he proceeds to get the door open...He

j erked the door open and with the heel of his hand struck ne in the
face, a hard blowin the face saying at the sane tinme, you son of

a bitch, you are relieved as of now ."

The Exam ner, who was in a position to observe Appellant's and
Tindel |'s deneanor on the witness stand, chose to believe the
| atter as to the alleged assault and battery although the Exam ner
did not accept Tindell's testinony with respect to the fist fight
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which followed. The rule is that "the jury may conclude a w tness
is not telling the truth as to one point, is mstaken as to

another, but is truthful and accurate as to a third". El wert

v. United States, 231 F.2d 928, 934 (1956). Since the

Exam ner's decision to accept Tindell's version of the occurrences
| eading up to the fight on deck is not "arbitrary or capricious",
it will not be disturbed on appeal. Commandant's Appeal

Deci sion No. 791.

The Exam ner's order suspending Appellant's license for three
nont hs plus probation is not too severe under the circunstances.
Appel l ant was found guilty of assault and battery and fighting with
anot her officer by nutual agreenent.

A licensed officer in the Anerican Merchant Marine has the
affirmative duty to conduct hinself as a gentleman and an offi cer
and to refrain fromsettling his disputes physically or
participating in "common brawl s". The order of the Exam ner wl|
be affirned.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
13 August 1962, is AFFI RVED.

D. MG Mbrrison
Vice Admral, United States Coast CGuard
Act i ng Commandant

Si gned at Washington, D. C, this 23rd day of My 1963.
***x*  END OF DECI SION NO. 1391 ****x*
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