Appea No. 1389 - Warren R. Whedler v. US - 29 April, 1963.

In the Matter of Merchant Mariner's Docunent No. Z-457489 and all
ot her Seanan Docunents
| ssued to: Warren R \Meel er

DECI SI ON OF THE COVIVANDANT
1389
Warren R \Weel er

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regulations 137.30-1.

By order dated 8 January 1963, an Exam ner of the United
States Coast Cuard at Portland, Oregon, revoked Appellant's seaman
docunents upon finding himguilty of the charge of "conviction for
a narcotic drug law violation." The specification found proved
al l eges that, on 18 Septenber 1962, Appell ant was convicted by the
United States District Court for the Northern District of
California, Southern D vision, a court of record, for a violation
of 26 U S. Code 4724, a narcotic drug law of the United States
(possession of heroin on or about 18 Cctober 1960).

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence a certified
copy of a Judgenent and Order of Probation show ng that appell ant
was convicted as alleged while represented by counsel (other than
his present representative) and after entering a plea of qguilty
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before the court. appellant was placed on probation for a period
of three years.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is urged that on many occasions prior to, subsequent
to, and at the tine of the act for which Appellant was convicted,
he has worked for the Custons authorities in nunmerous narcotics
cases al though without a specific agreenent with Custons in this
case and sone others. Appellant pleaded guilty in court to a
technical violation with the assurance of the United States
Attorney that no further action would be taken. O herw se,
Appel | ant woul d have pl eaded not guilty and he woul d never have
been convi ct ed.

The Exam ner erroneously stated that he had no discretion to
enter any order other than revocation. The regulation, making it
mandat ory for an exam ner to revoke a seaman's docunents after
proof of a narcotics conviction (46 CFR 137.03-10(a), is of no
effect since it inposes a nore severe rule than the statutory
authority which states that the Secretary of the Treasury "nay"

take action to revoke. Saul v. Saul, 104 F.2d 245, 247;
Stearns v. United States, 87 f. Supp. 596.

APPEARANCE: Al ton John Bassett, Esquire, of Portland, Oregon,
of Counsel.

OPI NI ON

As indicated at the beginning of this decision, the specific
charge in this case should have been "conviction for a narcotic
drug | aw viol ation" rather than "m sconduct"”. Proceedi ngs under 46
U S. Code 239b are based on the fact of a narcotics conviction
al one and not the underlying facts on which the conviction rests.

Since 46 U. S. Code 239b does not provide for any order other
t han revocation after proper proof of conviction, the discretion to
be exercised has been interpreted to apply with respect to whet her
action should be taken under this statute; and this decision is not
a function of the Examner who is required to order revocation
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after it has been determ ned that action is to be initiated by
charging the seaman. Commandant's Appeal Decision No. 1382.

| do not think that the exercise of the perm ssive authority
to institute proceedings in this case was arbitrary action which
constituted an abuse of the discretion granted by the statute. The
Coast Quard has consistently taken the position that seanen who
have been associated with narcotics in any nmanner are a serious
threat to the safety of |ife an property at sea. The concl usive
evidence is that Appellant was convicted by a United States
District Court as a result of having heroin in his possession and
the determnation of the U S. Attorney's office to prosecute.
This conviction is the factor which is predom nant over such
probl ematical matters as whet her Appellant was assisting Custons at
the tinme of the act for which he was convicted (Appellant admts he
had no agreenent with Custons at the tine) and whet her Appell ant
woul d have been convicted if he had pleaded not guilty. The
conviction definitely establishes Appellant's association wth
narcotics. The clainmed technical nature of the violation and
assurances by the U S. Attorney that the conviction would end the
matter nmake it all the nore apparent that Appellant's proper
recourse is to the court on whose conviction this action of
revocation i s based.

ORDER

The order of the Exam ner dated at Portland, Oregon, on 8
January 1963, is AFFI RVED.

D. MG Mbrrison
Vice Admral, United States Coast CGuard
Act i ng Comrandant

Si gned at Washington, D. c., this 29th day of April 1963.
**x** END OF DECI SI ON NO. 1389 ****x*
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