Appea No. 1373 - Stephen J. Ergon v. US - 11 March, 1963.

In the Matter of License No. 326460 Merchant Mariner's Docunent No.
Z-191279 and all other Seaman Docunents
| ssued to: Stephen J. Ergon

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1373
St ephen J. Ergon

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 15 May 1962, an Exam ner of the United States
Coast Guard at New Ol eans, Louisiana suspended Appellant's seanman
docunents for one nonth outright plus six nonths on twel ve nonths'
probation upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as Second Mate on board the
United States SS SI STER KATI NGO under authority of the |license
above descri bed, on 30 March 1962, Appellant did not carry out the
standi ng orders of the Master and the rules of good seamanship in
that Appellant failed to reduce the speed of the vessel and he
failed to sound fog signals when the vessel was in fog.

At the hearing, Appellant was represented by George Sml |,
Esquire. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of the Master and another wi tness as well as docunentary exhibits.
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Appel | ant and several other witnesses testified in his behalf.
Appel | ant stated that he was constantly harassed by the Master and
had been told by himthat this would be a "rough” trip for
Appel | ant; when Appel | ant saw t he approaching fog, he took no
action other than calling the Master because Appellant had been
gi ven verbal orders by the Master, contrary to the witten standing
orders, "not to touch any navigation equi pnent what soever w thout
his perm ssion"(R 41); the Master did not answer when he was call ed
on the voice tube and the ship had been in dense fog (R 43) for
about three mnutes before the Master arrived on the bridge (R 46).

FI NDI NGS OF FACT

On 30 March 1962, Appellant was serving as Second Mate on
board the United States SS SI STER KATI NGO and acting under
authority of his Master's license while the ship was at sea off the
G and Banks of Newfoundl and.

Appel | ant was standing the 0400 to 0800 bridge watch on this
date. The ship was proceeding at maxi num full speed of slightly
nore than fifteen knots when the vessel entered a dense fog shortly
after 0700. Appellant did not order any change in speed or
commence sounding fog signals. This was contrary to the Master's
witten standing orders for all |icensed deck officers, with which
Appel l ant was fam liar, which were posted in the charthouse and
stated, in part, that during any period of "low visibility" speed
shoul d be reduced as required and whistle signals should be
commenced as required.

Al t hough the Master was not aware of any attenpt by Appell ant
to awaken him he awoke at this tine and saw the fog through a
porthole. The Master arrived on the bridge about three m nutes
after the ship had entered the fog. Since he could not see beyond
the ship's bow, the Master imedi ately ordered Appellant to start
soundi ng fog signals and changed the engi ne roomtel egraph
(annunci ator) fromfull ahead to stand-by. The latter action had
the effect of ordering the speed reduced from maxi num full speed to
ei ther standard full speed or maneuvering speed, and of alerting
t he engi ne room personnel to be prepared to maneuver w thout del ay.
The ship was navigating in this fog bank for approximately seven
m nut es according to the | ogbook on the bridge (R 17, 18, 19).
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Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is urged that the order of suspension inposed is too
severe since the ship was in a small fog patch for not nore than
six mnutes and a distance of not over one mle. The absence of
danger is shown by the fact that the Master did not reduce speed
when he reached the bridge but nerely placed the tel egraph on
st and- by.

Since there was no substantial fog, Appellant's action of
sinply calling the Master was proper and the order should be set
asi de.

APPEARANCE on appeal : Harol d, Luca, Persky and Mozer of New
York Gty by Robert J. Modzer, Esquire, of
Counsel .
OPI NI ON

The best estimate, from Appellant's testinony al one, is that
the ship was in the fog between six and nine mnutes. Both
Appel l ant and the Master testified that it was dense fog. Even
accepting the six mnute period clained on appeal, the ship would
have travelled a mle and one-half in the fog while proceedi ng at
fifteen knots. (Qobviously, this presented a dangerous situation
when, as testified to by the Master, the bow of the ship was barely
vi sible through the fog. The danger was increased by the failure
to sound fog signals.

As indicated in the findings of fact above, the Master did
order the speed reduced to sone extent when he changed the
tel egraph fromfull ahead to stand-by. But this factor is not
material wth respect to whether Appellant was guilty of failing to
obey the Master's standing orders to his subordinate officers.

The facts show that Appellant was required not only by the
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Master's standing orders but also by the International Rules of the
Road to reduce speed fromfifteen knots and to sound fog signals
under the existing conditions. The Exam ner did not believe

Appel lant's testinony that he had received verbal orders fromthe
Master not to touch any navigation equipnent. But even if
Appel | ant had been given such orders, it would have been his
responsibility to conply with the Rules of the Road for navigation
in fog until the Master reached the bridge of the shinp.
Nevert hel ess, the ship proceeded for three mnutes in the fog,
according to Appellant (R 46), before the Master arrived on the
bridge and initiated precautions which should have been by

Appel | ant .

For these reasons, the order is not considered to be
excessi ve.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
15 May 1962, is AFFI RVED.

D. MG MORRI SON
Vice Admral, United States Coast Guard
Act i ng Commandant

Si gned at Washington, D. C, this 11th day of MARCH 1963.

*xx*xx  END OF DECI SION NO. 1373 *****
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