Appea No. 1343 - THOMAS J. BUSH v. US - 1 October, 1962.

In the Matter of Merchant Mariner's Docunent No. Z-170985-D2
and all other Seaman Documnents
| ssued to: THOVAS J. BUSH

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1343
THOVAS J. BUSH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 13 Septenber 1961, an Exam ner of the United
States Coast CGuard at Long Beach, California, suspended Appellant's
seaman docunents for three nonths on twel ve nonths' probation upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as an abl e seanman on board the United
States SS SONOMA under authority of the docunent above descri bed,
on 8 August 1961, Appellant assaulted and battered chief steward
Flem ng while the ship was at Pago Pago, Anerican Sanpa.

At the hearing, Appellant was represented by nonprofessi onal
counsel. Appellant entered a plea of not guilty no the charge and
speci fication.

Both parties introduced in evidence the testinony of w tnesses
and agreed to receive in evidence testinony which was taken before
t he Exam ner on the day before the hearing.
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This incident arose as the result of an argunent about the use
of the crew s nessroom by native stevedores. Wen Appel | ant
guestioned the chief steward about this, the steward replied wth
foul and insulting | anguage. Concerning what then happened, the
Exam ner accepted as nost probable the testinony of a nessman which
was the only eyew tness account other than by the steward and
Appel l ant. The nmessnan stated that the steward was hit in the eye
by Appellant with his fist after the steward had taken a stance as
t hough prepared to fight; but the steward did not advance toward
Appel l ant or swing at him

Appel l ant testified that he bl ocked two bl ows by the steward
before striking himin the eye.

OPI NI ON

It Is contended on appeal that the absence of counsel for
Appel | ant when testi nony was taken on the day before the hearing
was prejudicial to Appellant; representation by nonprofessional
counsel at the hearing was not adequate; and Appellant acted in
sel f -def ense when he reasonably believed that the chief steward was
about to strike Appellant.

Appel | ant was given the opportunity to obtain counsel of his
choice to represent himat the hearing. The testinony taken on the
day prior to the hearing could have been, but was not, objected to
at the hearing. Since this testinony was admtted in evidence by
agreenent and does not appear to have deprived Appellant of a fair
hearing in any respect, | do not think that Appellant was
prejudi ced by the |ack of counsel.

The Exam ner accepted the statenents of the nessman, whose
testi nony was taken on the day before the hearing, as opposed to
t he opposite extrenes presented by the two participants. There is
no reason why this finding as to credibility should not stand.

The evidence indicates that the bl ow was delivered by
Appel l ant as the result of the very foul and insulting |anguage
used by the chief steward rather than because of any belief by
Appel l ant that he was in i mm nent danger of bodily harm The
messnman's testinony is that the steward was angry and ready to
fight, but that he did not nove to attack Appell ant.
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Al t hough provocati on by words does not excuse the offense of
assault and battery, this factor as well as Appellant's prior clear
record for nore than fifteen years were considered by the Exam ner
as mtigating circunstances in arriving at the |enient order which
was i nposed.

ORDER

The order of the Exam ner dated at Long Beach, California, on
13 Septenber 1961, is AFFI RVED.

D. MG Mbrrison
Vice Admral, United States Coast CGuard
Acting Commandant

Si gned at Washington, D. C., this 1st day of QOctober 1962.
***xx*  END OF DECI SI ON NO. 1343 ****x
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