Appeal No. 1326 - ISIDRO ARIOSA v. US - 7 August, 1962.

In The Matter of Merchant Mariner's Docunent No. Z-890938 and all
ot her Seanan Docunents
| ssued to: | SI DRO ARI OSA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1326
| SI DRO ARI CSA

Thi s appeal has been in accordance with Title 46 United States
Code 239(g) and Title 46 Code of Federal Regul ations 137.11-1.

By order dated 2 October 1961, an Exam ner of the United
States Coast CGuard at New York, New York suspended Appellant's
seaman docunents for three nonths on nine nonths' probation upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as a nessnman on board the United States
SS PI ONEER MART under authority of the docunent above descri bed, on
7 Septenber 1961, Appellant assaulted ordinary seaman Moyne with a
pi ece of pi pe.

At the hearing, Appellant was represented by counsel.
Appel l ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of seaman Moyne and another eyewitness to the incident as well as
an entry in the ship's Oficial Logbook pertaining to the matter.

Appel l ant testified in his defense. He stated that, as the
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result of an argunment, Moyne was angry and chased Appellant from

t he messroom Appellant picked up a piece of pipe and swng it at
Moyne when the younger and | arger seaman angrily tried to enter the
pantry to knock down Appellant; the pipe slipped out Appellant's
hands when he swung it and Moyne went up the stairs to the next
deck.

FI NDI NGS OF FACT

On 7 Septenber 1961, Appellant was serving as a nmessman on
board the United States SS Pl ONEER MART and acting under authority
of his docunent while the ship was at sea.

At breakfast tine on this date, there was an argunent between
Appel | ant and ordi nary seaman Moyne when Appellant did not serve
the food Moyne had ordered. (QObscene | anguage was exchanged and
Appel l ant ran fromthe nmessroom when Moyne advanced toward
Appel lant with raised fists. Appellant circled back to the pantry
adj oi ni ng the nessroom Myne started to chase Appellant when he
| eft the nmessroom Then Moyne | eft the nessroom by another exit in
order to report the lack of service to the Master. As Myne
approached the stairway in the passageway, Appellant cane out of
t he nearby pantry and swng a two-foot |ong piece of pipe at Myne
and m ssed him The pipe slipped from Appellant's hands, bounced
on the deck and grazed Moyne's thigh. He continued up the stairs
to report to the Master w thout touching Appellant.

Appel | ant has no prior record.

BASES OF APPEAL

This has been taken fromthe order inposed by the Exam ner.
It is contended that the decision is against the weight of the
credi bl e evidence; Appellant acted in self-defense; there is no
evi dence that Appellant struck Moyne; the latter is nmuch |arger
t han Appellant and has a prior bad record.

APPEARANCE on appeal : Richard L. Baltinore, Jr., Esquire, of
New York City, of Counsel.
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OPI NI ON

After considering the conflicting testinony, the Exam ner
accepted Moyne's testinony that he left the nessroomto see the
Master rather than Appellant's version that he was being attacked
when he swung the pipe. Even Appellant admtted that he had heard
Moyne state that he would report Appellant to the Master (R 54).
| f Moyne had wanted to give Appellant a beating, it could easily
have been acconplished after the pipe had slipped fromhis fingers;
but Moyne continued on his way w t hout bothering Appell ant.

The Exam ner consistently concluded, on the basis of the
testinmony of the disinterested eyewitness, that Myne did not go to
the pantry but that Appellant dashed into the passageway and noved
toward Moyne with the pipe.

The evident supports the conclusion that Appellant did not act
I n self-defense since he becane the aggressor when he advanced on
Moyne.

There is no allegation that Appellant struck Myyne although
the latter testified that the pipe touched his thigh when it
bounced on the deck. Undoubtedly, the order would have been nuch
| ess | enient except for the absence of injury and the consideration
of other mtigating circunstances. There is no evidence of Myne's
prior record.

ORDER

The order of the Exam ner dated at New York, New York, on 2
Oct ober 1961, i s AFFI RVED.

E. J. Rol and

Admi ral, UNI TED STATES COAST GUARD
Conmandant
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Si gned at Washington, D. C., this 7th day of August 1962.
***%x*  END OF DECI SION NO. 1326 *****
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