Appeal No. 1322 - Prisco P. Capangpangan v. US - 2 August, 1962.

In the Matter of Merchant Mariner's Docunent No. Z-255451-D2 and
all other Seanan Docunents
| ssued to: Prisco P Capangpangan

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1322
Prisco P. Capangpangan

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 29 January 1962, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana revoked Appellant's
seaman docunents upon finding himaguilty of m sconduct. The
speci fication found proved alleges that while serving as an oiler
on board the United States SS ALBERT E. WATTS under authority of
t he docunent above described, on 2 August 1961, Appellant assaulted
and battered Chi ef Cook Roberts with a dangerous weapon and
inflicted grievous bodily injuries.

At the hearing, Appellant was represented by counsel.
Appel l ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of the Chief Cook and other w tnesses.

Appel l ant testified in his defense.
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At the end of the hearing, the Exam ner rendered the decision
i n which he concluded that the charge and specification had been
proved. The Exam ner then entered an order revoking all docunents
| ssued to Appell ant.

FI NDI NGS OF FACT

On 2 August 1961, Appellant was serving as an oiler on board
the United States SS ALBERT E. WATTS and acting under authority of
hi s docunent while the ship was at sea.

During a poker gane whi ch ended about 1530 on this date,
Appel | ant won sonme noney and the Chief |ost $414. After the gane,
the Chief Cook and utilityman Col eman went to the Appellant's room
and demanded their noney back because Appellant had cheated
according to them Appellant agreed to discuss it after he got off
watch and left to stand the 1600 to 2000 watch. Appellant was
eating at 1700 when he was told by Roberts that Appellant woul d be
injured or killed if he did not return the noney. Appellant took
a dinner knife to the engine roomand sharpened it to protect
hi nrsel f agai nst Roberts.

Roberts and Col eman were waiting for Appellant at the end of
his watch. Wen Appellant refused to give noney to Roberts, he and
Col eman urged Appellant to go with them but Appellant left to
report the matter to the Master. A |large nunber of the other crew
menbers were then present. Roberts bl ocked Appellant's path and
rai sed his hand. Fearful of being injured by the nuch | arger man,
Appel | ant took out the sharp knife and stabbed the Chief Cook in
the chest and then in the back before he fell. Ten stitches were
t aken when Roberts was hospitalized.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the testinony clearly shows that
Roberts provoked the incident by using force on Appellant after
Roberts and Col eman, both | arge nen, had approached Appell ant
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several tinmes to arrange a neeting in order to get sone of their
noney back or to cause Appellant great bodily harm Roberts was

t he aggressor when he detained Appellant fromgoing to report this
matter to the Master. Appellant used reasonable force in

sel f-defense to prevent inmm nent danger to hinself.

Alternatively, the order of revocation is excessive in view of
the factual situation, Appellant's clear record as a seanan, and
his good character as a famly man. This order creates a severe
per sonal hardship because Appell ant has five children and no ot her
l'i vel i hood.

APPEARANCE: Roccaforte and Rousell e of New Ol eans, Loui si ana,
by Frank W Roccaforte, Esquire, of Counsel.

OPI NI ON

Under these circunstances, with which Appellant agreed in his
testinony, the assault with a deadly weapon was not justified.
Al t hough Roberts was the initial aggressor and threatened
Appel l ant, there was no basis for a reasonabl e belief that
Appel l ant was in imm nent danger of great bodily harm when he
st abbed the Chief Cook. Earlier, Appellant was not injured when he
was alone in his roomwth Roberts and Col eman shortly after the
poker gane ended. At the tine of the stabbing, nunmerous other
nmenbers of the crew were present to protect a small man |ike
Appel l ant from bei ng beaten by the two | arger seanen. The Second
Assi stant Engi neer did not |eave Appellant until he saw that nany
others were present at the neeting with Roberts and Col eman.
Therefore, it is ny opinion that the force enployed by Appellant in
sel f-def ense was excessive under the circunstances.

The order of revocation will not be nodified. This was a
del i berate act which Appellant had anticipated doing if the Chief
Cook attenpted to use force against Appellant. Despite the
mtigating factors present, this is too serious an offense to nerit
reduction of the order.

ORDER

The order of the Exam ner dated at New Ol eans, Loui Siana, on
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29 January 1962, is AFFI RVED.

E. J. Rol and
Admral United States Coast Guard
Conmmandant

Si gned at Washington, D. C., this 2nd day of August 1962.

**x**x  END OF DECI SI ON NO. 1322 *****
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