Appea No. 1283 - Charles A. Solfrank v. US - 12 February, 1962.

In the Matter of License No. 210676 and Al Oher Seanan Docunents
| ssued to: Charles A. Sol frank

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1283
Charles A. Sol frank

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

An order dated 5 Decenber 1960 was rendered by an Exam ner of
the United States Coast Guard after conducting a hearing at
Cl evel and, Chio. The Exam ner suspended, on probation, Appellant's
seaman docunents upon finding himguilty of m sconduct. The two
specifications found proved allege that while serving as the Master
on board the United States SS FI NLAND under authority of the
| i cense above descri bed, Appellant wongfully failed to report to
t he Coast Guard, as soon as possible in witing, tw casualties to
his vessel; one occurred on 1 May 1960 causi ng $6, 000 damage, the
ot her happened on 20 May 1960 resulting in $35, 000 danage.

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of a Coast Guard hull inspector and docunentary exhibits.
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I n defense, Appellant testified that he and a pl ate engi neer
t hought the damage done to the vessel on 1 May 1960 was | ess than
$1500 and, therefore, it was not reported to the Coast Guard; the
ship was not grounded on 20 May because the ship did not stop when
It rubbed against the rocks; there was no reason to believe that
t he damage caused on 20 May was in excess of $1500; both casualties
were imedi ately reported to the owner.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and two specifications had
been proved. The Exam ner then entered an order suspending all
docunents, issued to Appellant, for a period of twenty days on six
nont hs' probati on.

FI NDI NGS OF FACT

On 1 May and 20 May 1960, Appellant was serving as the Master
on board the United States SS FI NLAND and acting under authority of
his |icense.

The FI NLAND was being towed by two tugboats to nake a | anding
at the Upper Republic Oe Dock in Ceveland, Chio, on 1 May 1960,
when the ship's port bow struck the dock causing $6, 000 danage to
the ship. Appellant mailed a report of this casualty to the
shi powner right away but he did not notify the Coast Guard, in
person or on Form CG 2692, both of which are required by 46 CFR
136. 05-10, until June 1960.

On 20 May 1960, the FINLAND suffered about $35, 000 danage when
she struck rocks in the shoals off Pellet Island while entering
Silver Bay harbor, Mnnesota. Most of the damage was bel ow t he
water line at the turn of the bilge in the area of the No. 2 port
side tank. Again, the owner was notified by mail w thout delay but
no report was filed wwth the Coast Guard until 9 June 1960.

At the request of the owner of the FINLAND, a Coast Cuard
| nspector was on board on 9 June 1960 in connection with a survey
of damages. As a result of this survey, it was determ ned that the
casualty damages, on 1 May and 20 May, were $6, 000 and &35, 000,
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respectively. At this tinme, the inspector obtained the reports to
t he Coast CGuard from Appellant for the two casualties.

Appel | ant has no prior record. He has been going to sea for
40 years and has served as a Master for 20 years.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that it is a denial of due process to
take this action on the basis of regulations (46 CFR 136. 05-1,

13. 05-10) which are uncertain and vague as to what persons are
ultimately responsible for reporting marine casualties to the Coast
GQuard in witing; what constitutes tinely reporting; and what nust
be reported in order not to violate the regul ations.

The charges agai nst Appell ant should be di sm ssed because he
acted in good faith and, at nost, was gquilty of an error of
judgnment. Appellant was not apprised of the fact that the Master
Is considered to be the "person in charge of the vessel" and,
therefore ultimately responsible under 46 CFR 136. 05-10 for
reporting casualties to the Coast Guard. According to Appellant's
honest judgnent, the danage did not anpbunt to $1500 in either
casualty al though he nmade every reasonable effort to determ ne the
extent of damage based on information available at the tine of the
casualties. There is no evidence that there was "m sbehavior" or
a "wllful violation of a regulation” which are stated in 46 U. S.
Code 239(g) as bases for proceedi ng under that stature.

"M sconduct” is not nentioned in 46 U S. Code 239(g).

APPEARANCE: Johnson, Branand and Jaegar of C evel and, Onhio, by
Scott H Elder, Esquire, of Counsel.

OPI NI ON

For the purpose of these proceedings, it is considered that
“m sconduct"” is synonynous with "m sbehavior." Consequently, it
was proper to charge Appellant with "m sconduct” and it is not
necessary to conclude, in order to find that Appellant was guilty
as alleged, that his acts constituted "willful violations of a
regul ati on. ™
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As applied to this particular case, 46 CFR 136.05-1 and
required the "person in charge of the vessel"” to, "as soon as
possible, report in witing on form CG 2692 and in person to the
O ficer in Charge, Marine Inspection, at the port in which the
casualty occurred or nearest the port of first arrival "marine
casualties resulting in:

a) Actual physical danage to property in excess of
$1, 500.

* * %

"(c) Stranding or grounding."

| agree with the Exam ner that the only logical interpretation
of this regulation is to place the responsibility on the nmaster as
the "person in charge of the vessel" when he is on board at the
time of the casualty. As the agent of the owner, the Master is in
command and, therefore, "in charge" of the ship. The fact that, at
the time of these two casualties, For, CG 2692 indicated that it
could be signed by the "master, owner, charterer or agent" did not
alter the force of 46 CFR 136.05-10 which specifically requires a
report by the person in charge of the vessel.

The requi renent of reporting "as soon as possible" cannot
reasonably be extended to include, as tinely, reports nade on 9
June for casualties which occurred on 1 May and 20 My.

As to the danage fromthe casualty on 1 May, the Coast CGuard
hul | inspector testified that "two plates were lightly scored in an
area 16 feet by 4 feet" (R 40). Appellant testified that it was
his opinion and that of a "plate engi neer" that the danage was
under $1500 and, for this reason, he did not report it to the Coast
GQuard (R 52). In the absence of better evidence that Appellant
had, or shoul d have had, cause to believe that the danage was in
excess of $1,500, the conclusion that this specification
constituted m sconduct is reversed and the specification is
di sm ssed.

It is clear fromthe evidence that the casualty on 20 May was
a grounding in the sense that the ship struck rocks on the bottom
causi ng danage at the turn of the bilge by the No. 2 port side tank

(R 41, 44 and 61). The International Maritinme D ctionary
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(1948) by Rene' de Kerchove states:

"G ound. To run ashore. To strike the bottomthrough
| gnorance, violence, or accident."

According to this definition, it is not material that the ship
did not stop. Commandant's Appeal Decisions Nos. (730) and (1197)
I ndi cate that a groundi ng occurs when a vessel strikes the bottom
Wi th no noticeable decrease in speed. Both the regulations and
Form CG 2692 make specific reference to "groundi ng" as well as
"stranding." Since by common definition strandi ng connotes sone
stoppi ng of a vessel, the logical distinction is that a "groundi ng"
does not necessarily cause a vessel to stop. Therefore, it seens
clear that this casualty was required to have been reported by
Appel lant to the Coast Guard as a grounding regardl ess of the
extent of the danage. Neverthel ess, Appellant deliberately chose
not to report this accident to the Coast Guard al though he nail ed
a report to the shipowner w thout delay.

In addition, there is sufficient evidence that Appellant was
put on notice to report the casualty under the $1500 damage
provision in the regulations. The Mate reported that the No. 2
port side tank was damaged but that he could not tell whether "it
was ol d damage or new damage" (R 54). Wen questioned as to why
he had the Mate exam ne this tank, Appellant was vague and evasive
(R60). In viewof the inpossibility of reasonably estimating the
under wat er damage, Appel |l ant should have reported this casualty to
t he Coast CGuard regardl ess of the groundi ng aspect.

The report to the shipowner did not satisfy the requirenent of
46 CFR 136.05-10 that Appellant, as the Master, report this
casualty to the Coast Guard as soon as possible in witing.

Commandant ' s Appeal Decision No. (727).

The seriousness of this offense of failure to report a
groundi ng warrants the order inposed even though the other
speci fication has been di sm ssed.

ORDER

The order of the Exam ner dated at Boston, Massachusetts, on
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5 Decenber 1960, is AFFI RVED.

A. C. R chnond
Admral, United States Coast Guard
Conmmandant

Si gned at Washington, D.C., this 12th day of February, 1962.

*xxxx END OF DECI SION NO. 1283 *****
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