Appeal No. 1272 - ELLIOTT W. GREEN v. US - 14 November, 1961.

In the Matter of License No. 265222 and all other Seaman Docunents
| ssued to: ELLIOIT W GREEN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1272
ELLIOIT W GREEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 1 Novenber 1960, an Exam ner of the United
States Coast CGuard at New Ol eans, Loui siana suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. The two
speci fications found proved allege that while serving as Third
Assi stant Engi neer on board the United States SS LUCI LLE BLOOWFI ELD
under authority of the |icense above described, on or about 11
August 1960, Appellant failed to performhis duties and wongfully
I ndul ged in intoxicants while the ship was at Brenen, Gernany.

At the hearing, Appellant acted as his own counsel. A plea of
not guilty to the charge and each specification was entered on
behal f of Appellant since he was not present on the first day of
t he heari ng.

The I nvestigating Oficer introduced in evidence the testinony
of the ship's Chief Engineer and a certified copy of an entry in
the Oficial Logbook concerning this incident.
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Appel l ant testified in his defense. He stated that although
the bottle was in his hand he had not has a drink because the cork
was still in the bottle; the bottle was being opened for the
el ectrician to have a drink; Appellant was not required to stand
the 0800 to 1200 wat ch because he was on watch from 0400 to 0800
and 1200 to 1600 on this date; he told the Chief Engineer that
Appel l ant did not want to work overtime on the 0800 to 1200 wat ch.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and two specifications had
been proved. The Exam ner then entered an order suspending all
docunents, issued to Appellant, for a period of twelve nonths.
This included a prior order of six nonths suspension inposed on 3
Novenber 1959 which had been placed on probation for twenty-four
nont hs.

FI NDI NGS OF FACT

On 11 August 1960, Appellant was serving as Third Assistant
Engi neer on board the United States SS LUCI LLE BLOOVFI ELD and
acting under authority of his license, Appellant had the 0400 to
0800 sea watch approaching Bremen and was schedul ed to have the
0800 to 1200 or 0800 to 1600 port watch. The ship was docked at
0600.

At 0805, Appellant was relieved for breakfast. He ate a
sandwi ch and went to the room of one of the crew nenbers. The
Chi ef Engi neer found himthere was a bottle of whiskey, or sone
other intoxicant, held to his nmouth. Since Appellant appeared to
be dopey, fromdrinking, the Chief Engineer did not permt
Appel lant to resune his watch until about 1130 when he seened to be
all right after sleeping for two hours.

Appel lant's prior record consists of suspensions in 1956 and
1957 for various offenses including intoxication as well as the
referred to probationary suspension in 1959 for absence fromhis
duti es.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
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Exam ner. Appellant reiterates his testinony at the hearing
stating that Federal law (46 U S.C. 673) limts the required
working tinme in port to eight hours a day unless there is an
ener gency.

Appel l ant clains that he not know what was in the unopened
bottle but the electrician had asked for a "drink". Appellant
m ght have appeared to be dopey because he had a severe cold during
nost of the voyage.

O her wtnesses can verify Appellant's statenents. There was
no opportunity to cross-exam ne the Chief Engineer.

OPI NI ON

As a matter of credibility, the Exam ner accepted the
testinony of the Chief Engineer that Appellant was drinking out of
a bottle and that he seened to be dopey. Appellant states that the
bottl e had been taken out of a suitcase y another crew nenber
because soneone asked for a "drink". This is sufficient evidence
on which to base a reasonabl e conclusion that there was an
I ntoxicant in the bottle and that Appellant drank sone of it.

Appel lant is substantially correct in stating that the law did
not require himto work nore than eight hours on 11 August. But is
clear fromhis statenents (at 0805 he " asked perm ssion to eat”

(R 10) and he nmakes reference on appeal to "being relieved for

neal s") that Appellant was supposed to stand the 0800 to 1200 watch
as the Chief Engineer had testified. Until this watch was

conpl eted by him he would not have been on watch for eight hours.

The exact extent to which Appellant was affected by the |iquor
Is not inportant. The Chief Engineer was justified in not allow ng
Appellant to return to his watch imedi ately after he had been seen
drinking an intoxicant and was in a sluggish condition which was
not noticeable three hours later. This change casts consi derable
doubt upon the contention that Appellant m ght have appeared dopey
because he had a severe cold. Hence, Appellant's failure to
conpl ete the bal ance of the watch after breakfast was an of fense
because it was the result of his apparent inability, due to
drinking, to take charge of the engine room watch.
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Appel l ant |1 ost the opportunity to cross-exam ne the Chief
Engi neer because Appell ant was not present on the first day of the
heari ng and he did not contact anyone in the Coast Guard to explain
hi s absence. Subsequently, the Chief Engi neer was not available to
recall for cross-exam nation. Any prejudice to Appell ant because
of this was his own fault. Also, Appellant was infornmed of his
right to produce w tnesses but he did not do so.

The order is not considered to be excessive in view of
Appel lant's prior record of simlar and ot her offenses.

ORDER

The order of the Exam ner dated ant New O'| eans, Loui siana, on
1 Novenber 1960, is AFFI RVED.

J. A Hrshfield
Vice Admral, United States Coast CGuard
Acting Commandant

Si gned at Washington,D. C, this 14th day of Novenber 1961.

*xx*xx  END OF DECI SION NO. 1272 *****
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