Appea No. 1251 - Jacob Fuller v. US - 27 June, 1961.

In the Matter of Merchant Mariner's Docunent No. Z-387845-D2 and
all other Seanan Docunents
| ssued to: Jacob Full er

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1251
Jacob Ful |l er

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 28 June 1960 an Exam ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents upon finding himguilty of m sconduct. The two
speci fications found proved allege that while serving as an
ordinary seaman on the United States SS WHI TTI ER VI CTORY under
authority of the docunent above descri bed, on or about 14 January
1958, Appellant assaulted and battered crew nenber Luis A Ml ara
with a knife; on or about 15 January 1958, Appellant failed to join
his vessel upon her departure from Cadi z, Spain.

At the hearing, Appellant was represented by counsel.
Appel | ant was not present. Pleas of not guilty were entered on his
behal f to the charge and each specification.

The I nvestigating Oficer introduced in evidence the
depositions of Luis A Ml ara and Janes E Marvin, a crew nenber who
w tnessed the all eged assault and battery.
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No evidence was submtted in defense after unsuccessf ul
attenpts to obtain depositions fromnatives of Cadiz.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and two specifications had
been proved. The Exam ner then entered an order suspending all
docunents, issued to Appellant, for a period of twelve nonths plus
twel ve nonths on ei ghteen nonths, probation.

On 14 and 15 January 1958, Appellant was serving as an
ordi nary seaman on the United States SS WH TTI ER VI CTORY and acti ng
under authority of his docunent while the ship was in the port of
Cadi z, Spain.

Wil e ashore in a barroomon 14 January, Appellant started an
argunent with ordinary seaman Luis A Ml ara for speaking Spani sh
to sone custoners. Appellant belligerently used foul |anguage and
guesti oned whether Malara was a United States citizen. Mlara put
his hand to his pocket and took out his nerchant mariner's docunent
to prove that he was a citizen of the United States. As he did so,
Appel l ant struck Melara on the left cheek with the bl ade of a
pocketknife, inflicting a cut about two and one-half inches |ong
and one-half inch deep. The wound bl ed profusely and required
thirteen stitches. Mlara did not |eave with the ship because he
was hospitalized for nine days.

Appel l ant was injured by the | ocal police while being arrested
as aresult of this incident. Appellant was hospitalized and held
I n custody by the police until after the ship departed from Cadi z,
Spain, on or about 15 January.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. It is contended that the result woul d have been
difficult if the Exam ner had not refused to receive in evidence
statements of three wi tnesses which show that Malara was cut in a
scuffle for his own weapon and that Appellant was then brutally
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beaten by the police although i nnocent.

APPEARANCE: Jacob Rassner, Esquire, of New York City, of
counsel .

OPI NI ON

Melara's version as to how his face was cut is set forth above
in the findings of fact. This is corroborated by the deposition of
crew nember Marvi n.

The three statenents nentioned on appeal contain identical
wor di ng; they are not sworn statenents; and the so-called
signatures of the witnesses are nanes typed by hand. At nost,

t hese are statenents which had been prepared by soneone el se and
signed at the bottomby three different persons. Hence, they have
no evidentiary value as opposed to the two depositions introduced
i n evidence.

It seens clear that Melara did not have any weapon in his
possessi on but was hol ding his docunent in one hand when he was
cut. This was an unjustified assault and battery w t hout
provocati on.

The | esser offense of failure to join was properly found
proved because Appellant m ssed the ship as a result of his own
m sconduct .

The order of suspension was |enient under the circunstances.

ORDER

The order of the Exam ner dated at New York, New York on 28
June 1960, is AFFI RVED.

J A Hrshfield
Vice Admral, United States Coast CGuard
Acting Comrandant

Si gned at Washington, D. C., this 27th day of June 1961.
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*xx**x  END OF DECI SI ON NO. 1251 *****
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