Appeal No. 1229 - CHRIST W. SCHWENK v. US - 14 April, 1961.

In the Matter of Merchant Mariner's Docunent No. Z-67420 and all
ot her Seanan Docunents
| ssued to: CHRI ST W SCHW\ENK

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1229
CHRI ST W SCHVWENK

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 5 May 1960, an Exam ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents upon finding himguilty of m sconduct. The two
speci fications found proved allege that while serving as an
unli censed Juni or Engi neer on board the United States SS SANTA
CECI LI A under authority of the docunent above described, on or
about 6 February 1960, Appellant wongfully used profane | anguage
whi ch was heard by passengers (first specification); and he
wrongfully addressed the Chief Mate with foul and abusive | anguage
(second specification).

At the hearing, Appellant was represented by counsel.
Appel | ant entered pleas of not guilty to the charge and both
speci fications.

The I nvestigating Oficer introduced in evidence the testinony
of the Chief Mate and First Assistant Engineer. Appellant
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testified in his defense. He repeatedly denied that he used the
type of | anguage all eged.

At the end of the hearing, the Exam ner rendered the decision
i n which he concluded that the charge and two specifications had
been proved. The Exami ner then entered an order suspending all
docunents, issued to Appellant, for a period of two nonths outright
plus two nonths on twelve nonths' probation.

FI NDI NGS OF FACT

On 6 February 1960, Appellant was serving as an unlicensed
Juni or Engi neer on board the United States SS SANTA CECI LI A and
acting under authority of his docunent while the ship was departing
Phi | adel phi a, Pennsyl vani a.

On this date, Appellant returned on board at approximately the
2000 schedul ed departure tine with twelve cans of beer which were
confiscated by the Chief Mate. Appellant's request for a receipt
for the beer was rejected by the Chief Mate. Consequently,
Appel l ant followed the Mate to a passenger area, referred to as
Purser's Square, and denmanded a receipt. Wen the Mate still
refused, Appellant directed foul and abusive | anguage to the Chief
Mate in a very loud voice. There were several passengers in the
vicinity. The First Assistant Engi neer was al so present. He
per suaded Appellant to go below after the Mate had wal ked away.

A short time later, this incident was being discussed in the
Master's room when Appell ant addressed the Chief Mate with the sane
ki nd of | anguage and challenged himto a fight. Appellant then
| eft and caused no nore trouble for the bal ance of the voyage.

Appel lant's prior record consists of a probationary suspension
in 1957 for creating a disturbance on board ship.

OPI NI ON

The only ground of appeal submtted is that the findings and
deci sion of the Exam ner are contrary to the weight of the
evi dence.
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This contention is rejected as to the second specification
because the Exam ner accepted the testinony of the Chief Mate which
was corroborated by the First Assistant Engi neer with respect to
the incident in the passenger area.

Concerning the first specification, there is no evidence that
Appel | ant used "profane" |anguage. Therefore, the finding that
this specification was proved is reversed and the specification is
di sm ssed.

The Exam ner pointed out that the authority of ships' officers
must be respected in order for themto carry out their duty to
mai ntain the discipline essential for the safe operation of
vessels. In view of Appellant's m sconduct on two occasions on the
sane day and in the sanme nmanner, the order is not considered to be
excessive despite the dism ssal of one of the two specifications.

The order of the Exam ner dated at New York, New York, on 5
May 1960, is AFFI RVED.

J. A Hrshfield
Vice Admral, United States Coast CGuard
Act i ng Commandant

Si gned at Washington, D. C, this 14th day of April 1961.
***x*  END OF DECI SION NO. 1229 ****x*
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