Appeal No. 1218 - NICHOLAS M. NOMIKOSv. US - 7 March, 1961.

In the Matter of Merchant Mariner's Docunent No. Z-407384-D1 and
all other Seanan Docunents
| ssued to: N CHOLAS M NOM KGOS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1218
Nl CHOLAS M NOM KGCS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 22 April 1960, an Exami ner of the United States
Coast Guard at Gal veston, Texas suspended Appellant's seanman
docunents upon finding himguilty of m sconduct. The three
speci fications found proved allege that while serving as the Chief
Steward on board the United States SS PANDORA under authority of
t he docunent above described, on or about 8 February 1960,
Appel | ant assaulted the Chief Engi neer by brandi shing a neat
cleaver in a threatening manner and offering to inflict bodily
harm he wongfully created a disturbance to the prejudice of good
order and discipline; Appellant disobeyed a |awful order of the
Master to stay out of the engine room

At the hearing, Appellant voluntarily elected to act as his
own counsel. Appellant entered a plea of not guilty to the charge
and each specification.

The I nvestigating Oficer introduced in evidence the testinony
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of the Chief Mate, the Third Assistant Engi neer, a
fireman-watertender and the Master. All of these w tnesses were
present to sone extent during the incident which resulted in the
above specifications.

I n defense, Appellant offered in evidence his own testinony
and that of three other witnesses. None of the latter were
eyew tnesses to the all eged of fenses but they had been hel pi ng
Appel l ant earlier in the day when the Chief engineer interfered
with their work.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and three specifications had
been proved. The Exam ner then entered an order suspending all
docunents, issued to Appellant, for a period of six nonths.

FI NDI NGS OF FACT

On 8 February 1960, Appellant was serving as the Chief Steward
on board the United States SS PANDORA and acting under authority of
hi s docunent while the ship was at sea.

On the afternoon of this date, Appellant and others were
cl eaning and defrosting the refrigeration spaces when the Chief
Engi neer commenced telling them how the work shoul d be done.
Appel | ant becane angry and requested the Chief Engineer to | eave or
to take charge of the job. The Chief Engineer then invited
Appellant to settle the matter by fighting on deck. Appellant
refused to accept the invitation and sent for the Master. He went
bel ow and tal ked to the two seanen about the friction between them

About 2100 on the sane day, Appellant was again in the reefer
box when the Chief Engineer entered and started to talk
unpl easantly about the difficulty which had devel oped earlier in
the day. Nobody el se was present and Appellant was afraid of the
Chi ef Engi neer. Consequently, Appellant picked up a neat cleaver
and went hurriedly to the Master's room Appellant told the Master
that there was going to be trouble. At this tine, Appellant was
very excited.

The Master started to change from his pajamas and slippers in
order to go below. Wen Appellant ran fromthe roomstill hol ding
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the neat cleaver, the Master followed in a short tine and headed
for the engine room On the way, he called to Appellant to stop
and not to go into the engine room Appellant was so far ahead of
the Master that he either did not hear or did not understand what
was sai d when the Master gave this order.

When Appellant arrived in the engine roomand did not see the
Chi ef Engi neer, he went down the | adder one level. Fromhere, he
could see the Chief Engineer on the floor plates one | evel and
about eight feet bel ow Appellant. The total distance between them
was fifteen to twenty fee. The Third Assistant Engi neer was on
wat ch and the fireman-watertender was in the fireroom Appell ant
shout ed sone threatening | anguage at the Chief Engi neer while
hol di ng the neat cleaver in a position which is not established by
the record. The Chief Engineer did not reply to Appellant's
threats. The Chief Engi neer was frightened because he though
Appel l ant m ght throw the neat cleaver at him Since the Chief
Engi neer could not safely get out of the engine room he stayed
under the generator platform The other two seanen heard Appell ant
shouting but could not understand what he was saying in the Geek
| anguage.

Appel | ant had not advanced any farther toward the Chief
Engi neer when the Master arrived after the shouting had stopped.
Upon request, Appellant imredi ately handed the neat cleaver to the
Master and left the engine roomwith him The Master tenporarily
| ocked Appellant in the ship's hospital in order to give himtine
to cool off and becone quiet. Later Appellant told the Master that
he was sorry.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. It contended that:

Point I. The finding that the assault specification was
proved is not supported by the evidence. Wth the exception of the
Chi ef Engi neer, the Governnment w tnesses testified (other than
answers elicited by inproper |eading questions) that Appellant did
not brandi sh the neat cleaver in the engine roomand they did not
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know whet her Appel |l ant verbally threatened the Chief Engi neer.

Al so, the latter could not reasonably have been in fear of imm nent
bodi | y harm because Appell ant could not have thrown the neat

cl eaver and struck the Chief Engineer while he stayed safely under
t he generator platformon the | evel below Appellant. The Exam ner
did not find that the Chief Engineer was in actual danger fromthe
neat cl eaver at any tine.

Point Il. The evidence fails to support the specification
al l eging that Appellant created a disturbance. The presence of the
Mast er was requested by Appellant on both occasi ons.

Point 111. Appellant did not know ngly di sobey the order of
t he Master because Appellant either did not hear the order given
whil e he was running or he did not understand it. Appellant's
obedi ence to the Master is indicated by his i medi ate surrender of
the neat cleaver to the Master.

Point I'V. The many prejudicial answers to |eadi ng questions
shoul d be struck fromthe record. Wthout this evidence, the
record does not contain a prima facie case as to any specification.

Point V. The suspension for six nonths is inordinately
severe. Appellant had an unbl em shed record for seventeen years.
The Master characterized Appell ant as a consci entious, sober, and
very good man. Appellant was provoked by the threats and bullying
of the Chief Engineer who was classified by the Third Assi stant
Engi neer as "very ugly to get along with." Appellant should not be
penal i zed by three specifications arising out of one incident.

Conclusion. The findings that the specifications were proved
shoul d be reversed and the charge dism ssed. |If any one of the
specifications is found proved, it is respectfully submtted that
t he order should be reduced to an adnonition in order to be
comrensurate with Appellant's conduct under the circunstances in
this case.

APPEARANCE ON APPEAL.: MI1ler and Seegar of New York Cty,
by Burton M Epstein, Esquire, of
Counsel .
OPI NI ON
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The conducting of the hearing and the Exam ner's deci sion were
deficient in several respects. Nunerous |eading questions,
directed by the Investigating Oficer to his wtnesses, should not
have been permtted, even though not objected to, because Appell ant
was not represented by counsel at the hearing. Consequently, the
answers to these questions were not considered in arriving at the
above findings of fact.

The deci sion does not consider the fact that there is a
consi derabl e anount of conflicting testinony in the record; there
are no specific findings as to the credibility of the w tnesses;
and, in other respects, the decision does not conply with the
requirenent to "include a statenent of findings and concl usions, as
wel | as the reasons or basis therefor, upon all the material issues
of fact, law, or discretion presented on the record * * *." See

Commandant ' s Appeal Decisions Nos. 1114, 1173, 1194 and
citations of authority contained therein.

There is no finding in the Exam ner's deci sion concerning the
| nportant elenent, as to the assault specification, whether the
Chi ef Engineer was in fear of injury fromthe neat cleaver. There
are no findings as to when the Master directed a |awful order to
Appel | ant and whet her Appel |l ant heard the order. Findings covering
these matters have been included with ny findings of fact and are
di scussed infra.

Wth regard to specification alleging disobedience, it is
pertinent that the testinony of the Chief Engineer, the Third
Assi stant and the fireman-watertender |ead to the concl usion that
it was nore than a few "seconds" (as inplied by the Exam ner)
between the arrival of Appellant in the engine roomand when the
Master reached there. The testinony of these three w tnesses
i ndi cates that after Appellant arrived, he shouted at the Chief
Engi neer several tinmes and went down one level in the engine room
whil e the Chief Engineer realized that he should stay under cover.
The Third Assistant and the fireman-watertender had tine to observe
t hese things before the Master entered the engine room This tine
interval is the basis for ny finding that Appellant was so far
ahead of the Master on the way to the engine roomthat Appellant
either did not hear or did not understand the Master's order not to
go into the engine room (The Master testified that this order was
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given while he was running to the engine room) |In addition to
Appellant's testinony, this inference is indirectly supported by
Appel I ant' s i nmedi at e obedi ence when he did hear the Master tell
Appel lant to give the neat cleaver to him For these reasons, the
finding that Appellant [wongfully] disobeyed a | awful order of the
Master is reversed and the specification is dismssed.

Since there is no particul ar evidence that Appellant created
a di sturbance other than by any conduct which is covered by the
assault specification, the specification referring to a disturbance
is also dismssed. As Appellant points out on appeal, the Master's
presence was requested by Appellant both in the afternoon and | ater
in the evening. It was not a situation where the Master was call ed
to stop a disturbance created by Appellant.

Wth respect to the specification alleging assault, it is ny
opinion that this was properly found proved to the extent that the
Chi ef Engineer was in fear of bodily injury and that Appell ant
verbally threatened him An assault is commtted by putting
anot her in apprehension of harmwhen there is the apparent present
ability to inflict injury whether or not the actor actually intends
toinflict or is capable of inflicting harm Ladner v. United
States (1958), 358 U. S. 169, 177, CGuarro v. United States
(C A DC 1956), 237 F.2d 578, 580. It is not essential that a
person should be wthin actual striking distance at any tine. 5
Corpus Juris, Assault and Battery, sec. 186. It is sufficient
i f Appell ant had such an apparent ability to consummate the attack
as to reasonably cause fear on the part of the Chief Engineer. See

Commandant ' s Appeal Decision No. 1071. Also it is immteri al

whet her or not Appellant intended to injure the Chief Engineer with
t he neat cl eaver.

Based on a consideration of the above essentials of an
assault, there are several interwoven factors which convince ne
t hat Appellant was guilty as alleged rather than that he nerely
told the Chief Engineer that he was wanted by the Master. (The
| atter was Appellant's version.) These itens are:

1. Appel | ant retai ned possession of the neat cleaver at all
times after leaving the reefer box until he was disarned by
the Master. Al though Appellant testified that he did not
realize he had it, he nust have been conscious of this in
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order to testify that he was holding it down at his side in
t he engi ne room

2. Appel l ant ran below to the engine roomw thout waiting
for the Master despite Appellant's repeated testinony that he
was afraid of the Chief Engineer and the absence of any
evidence that the Master told Appellant to get the Chief.

3. Appel l ant did not stop at the top of the engi ne room but
went down one | evel according to his own testinony.

4. Appel l ant testified that previously the Chief Engineer
had acted the part of a threatening bully but that, in the
engi ne room he said nothing when Appellant called to him

5. The Chief Engineer testified that Appellant threatened to
kill himand since he could not get away he remai ned under the
generator platform because he was afraid that Appellant m ght
throw the neat cleaver at him

6. Al t hough the Master's testinony was synpathetic toward
Appel l ant, the Master testified that Appellant was very
excited and "blind". The Master | ocked Appellant up until he
cool ed of f.

Appel lant's retention of the weapon, his obvious anger at the
Chi ef Engineer, his highly excited condition, his eagerness to get

to the engine roomand failure to stop upon entering it, all |ead
me to believe that Appellant's purpose was sonething nore than to
call the Chief Engineer to see the Master. Hence, | accept the

Chief Engineer's testinony to the extent that he was threatened
with bodily injury by Appellant.

It is also ny conclusion that the Chief Engineer was in fear
of being injured and that this fear was reasonabl e under the
ci rcunmstances. Appellant's sonmewhat irrational condition, his
approach toward the Chief Engineer, his threatening | anguage and
the Chief Engineer's inability to escape fromthe area of danger
constitute a sufficient basis for the fear clained by the Chief
Engi neer and for concluding that an assault was commtted even
t hough it m ght have been inpossible for Appellant to have thrown
t he neat cleaver and hit the Chief Engineer while he renai ned under
t he generator platform The conclusion that the Chief Engi neer was
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actually frightened is supported by his quiet deneanor toward
Appel l ant on this occasion rather than bullying himas previously.
The position in which Appellant held the neat cleaver is immterial
since thee were reasonabl e grounds for apprehension by the Chief
Engi neer even if Appellant was holding it at his side.

For these reasons, the assault specification is found proved
in part. It is proved as to the offer to inflict bodily harm but
not proved as to the brandi shing of the neat cleaver.

CONCLUSI ON

The order of six nonths' suspension will be reduced by
one-half of this in view of the dism ssal of two specifications and
part of another, Appellant's prior unblem shed record, Appellant's
comrendati on by the Master and the provocation by the Chief
Engineer.In arriving at this nodification, the fact has been taken
i nto consideration that the specification found proved in part is
t he nost serious of the three specifications found proved by the
Exam ner.

ORDER

The order of the Exam ner dated at Gal veston, Texas, on 22
April 1960, is nodified to provide for an outright suspension of
t hr ee nont hs.

As so MODI FI ED, the order is AFFI RVED.

A. C. R chnond
Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C., this 7th day of March 1961.
***x*  END OF DECI SION NO. 1218 *****
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