Appeal No. 1205 - ANTONIO DELGADO v. US - 14 November, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-1002435 and All
O her Seanan Docunents
| ssued to: ANTON O DELGADO ( MARCUS ANTHONY DELGADO)

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1205
ANTONI O DELGADO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 a-b and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 14 January 1960, an Exam ner of the United
States Coast CGuard at New York, New York revoked Appellant's seanman
docunents upon finding himguilty of the charge of "conviction for
a narcotic drug law violation." The two specifications found
proved all ege that, on 15 February 1956, Appell ant was convicted by
the United States District Court for the Southern District of New
York, a court of record, for violation of the narcotic drug | aws of
the United States (unlawfully receiving, concealing and selling
approxi mately 107 grains of heroin, on 21 Cctober 1953, in
violation of 21 U S. C. 173, 174); on 24 June 1959, Appellant was
convicted by the Court of CGeneral Sessions of the County of New
York, a court of record, for violation of the narcotic drug | aws of
the State of New York (unlawful possession of narijuana on 17
Decenber 1956).

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to the first specification
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and guilty to the second one.

The I nvestigating Oficer submtted docunentary evi dence of
the two convictions all eged.

Appel l ant testified under oath that he has never used or sold
narcotics; his seagoing record for nine years is unblem shed; he is
married and has nine children. A witness for Appellant testified
as to his good character and reputation for the preceding two
years.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and two specifications had
been proved. The Exam ner then entered an order revoking all
docunents issued to Appel |l ant.

On appeal, it is contented that it was unconstitutional to
find the first specification proved because 46 U. S. C. 239a-b does
not cover crinmes occurring before the enactnent of the statute on
15 July 1954; this action subjects Appellant to doubl e jeopardy;

t he Exam ner had discretion to enter an order | ess than revocati on.

APPEARANCE: Benjamn B. Sterling of New York Cty by Max Cohen,
Esquire, of Counsel

OPI NI ON

As stated (and quoted from by the Exam ner, a detailed
di scussion of the constitutional issue raised with respect to 46

U S.C. 239a-b appears in Conmmandant's Appeal Decision No. 954.
Briefly, the position taken is that the application of this statute
to a conviction for acts commtted prior to 15 July 1954 is not an
unconstitutional application of the statute. A |aw which inposes
restraint of this type upon persons engaged in certain pursuits is
not an ex post facto lawif this is a reasonable restraint for the
pur pose of safeguarding the public interest as in cases involving
mer chant seanen convicted for violations of narcotics | aws.

It is apparent fromthe wording of this statute that
Appel l ant's argunent on the constitutional issue and also on the
guestion of double jeopardy is with Congress. It is sinply the

file://l/hgsms-lawdb/users/K nowledgeM anagement...& %20R%201079%20-%201278/1205%20-%20DEL GADO.htm (2 of 3) [02/10/2011 12:10:29 PM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10275.htm

Appeal No. 1205 - ANTONIO DELGADO v. US - 14 November, 1960.

function of the Coast Guard to enforce this | aw agai nst nerchant
seanen to the extent that it is applicable by the terns of the
statute.

Title 46 U . S.C. 239b states that "The Secretary may --- take
action --- to revoke ---." Since there is no provision for any
order other than revocation, this has been interpreted to nean that
when "action" is taken by holding a hearing before an exam ner, the
| atter nmust order revocation if the conviction is proved. Appeal
No. 806; 46 CFR 137.04-10.

Despite mtigating factors in Appellant's favor, the order of
revocation will be sustained in accordance with the statute.

ORDER
The order of the Exam ner dated at New York, New York, on 14
January 1960, is AFFI RVED.

J. A Hrshfield
Vice Admral, United States Coast CGuard
Act i ng Commandant

Dat ed at Washington, D. C., this 14th day of Novenber 1960.

*xxxx  END OF DECI SION NO. 1205 *****
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