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In the Matter of Merchant Mariner's Docunent No. Z-287426 and all
ot her Seanan Docunents
| ssued to: ANG OLO M ALFONSO

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1192
ANG OLO M ALFONSO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 8 Septenber 1959, an Exam ner of the United
States Coast CGuard at Seattle, Washi ngton suspended on probation,
Appel | ant' s seaman docunents upon finding himguilty of m sconduct.
The two specifications allege that while serving as an oiler on
board the United States SS OCEAN MAI L under authority of the
docunent above descri bed, on or about 29 May 1959, Appel |l ant
wrongfully failed to performhis assigned duties and he wongfully
failed to obey a | awful order of the First Assistant Engineer.

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charge
and both specifications.

The I nvestigating Oficer introduced in evidence the testinony
of the First Assistant Engineer and entries in the ship's Oficial
Logbook. Appellant testified in his behalf.
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At the end of the hearing, the Exam ner rendered the decision
i n which he concluded that the charge and two specifications had
been proved. An order was entered suspending all docunents, issued
to Appellant, for a period of five nonths on nine nonths'
probati on.

FI NDI NGS OF FACT

On 29 May 1959, Appellant was serving as an oiler on board the
United States SS OCEAN MAI L and acting under authority of his
Merchant Mariner's Docunent No. Z-287426 while the ship was in the
port of Manil a.

Appel l ant regularly stood the 8 to 12 sea watches. In
accordance with standard procedure, he was al so assigned to stand
wat ch as an extra oiler if called upon to do so when consi derabl e
shi p maneuvering was anticipated. Overtine was paid for the latter
duty.

About 1745 on 29 May, preparations were being nade to get
underway. Appellant was on the main deck when he was told by the
First Assistant Engineer to go below to the engine room Appell ant
did not obey and the First Assistant told Appellant that he was
needed right away for maneuvering. Appellant refused to go bel ow,
stating that his conduct could be considered as a refusal to work
overtime. The First Assistant found another oiler who went below in
pl ace of Appell ant.

Appel | ant has been going to sea for 17 years w thout any prior
record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the log entries are not in accordance
with the law (46 U S.C. 702) because they were nade three or four
days after the incident in question; the evidence fails to sustain
t he specifications; evidence was offered which was not lawfully
adm ssi bl e agai nst Appel | ant.

APPEARANCE: John Caughl an, Equire, of Seattle, Washi ngton,
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of Counsel

OPI NI ON

The delay in nmaking the log entries in this case is not
mat eri al because the Exam ner based his conclusion that the charge
and specifications were proved on the uncontroverted testinony of
the First Assistant Engineer. The gist of his testinony as to what
he said to Appellant appears in the above findings of fact. In
Appel lant's testinony, he agreed that this is substantially correct
(R 65) but he stated that he construed this as a request to work
overtine rather than as an order (R 76)

It is ny opinion that the evidence in the record supports the
concl usion that Appellant was given a |lawful order which he failed
to obey. By doing this, he also failed to perform his assigned
duties as maneuvering oiler. This is clearly established by the
testinony of the First Assistant Engi neer which constitutes
substanti al evidence of the two of fenses.

Counsel for Appellant has not specified what he considers to
be evidence which was not lawfully adm ssible. | have found no
such evidence in the record. The log entries are nerely
corroborative of the First Assistant's testinony.

Undoubt edl y, the order inposed by the Exam ner would not have
been so | enient except for Appellant's prior unblem shed record for
17 years. It is not up to Appellant or any other seaman to
guestion an order given by a ship's officer unless the seaman has
good reason to believe that the order is not a |lawful one. There
IS no basis for such a belief in this case.

ORDER

The order of the Exam ner dated at Seattle, Washi ngton, on 8
Sept enber 1959, is AFFI RVED.

A.J. Hrshfield
Vice Admral, United States Coast Guard
Act i ng Conmmandant

Dat ed at Washington, D.C., this 8th day of Septenber, 1960.
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*xx**x  END OF DECI SI ON NO. 1192 ****=*

Top

file://lIhgsms-lawdb/users/K nowledgeM anagement...& %20R%201079%20-%201278/1192%20-%20A L FONSO.htm (4 of 4) [02/10/2011 12:10:46 PM]



	Local Disk
	Appeal No. 1192 - ANGIOLO M. ALFONSO v. US - 8 September, 1960.


